3/ paBCTBYiiTe, yBa)kKaeMble U/IeHbI aTTeCTaljiOHHON KOMUCCHH!

Tema Moeli JUIUIOMHON paboThl - «['pa)kJaHCKO-TIPABOBOM /IOTOBOP: TOHATHE U
KJ/1accuuKanus».

AKTya/IbHOCTHh BBIOPAaHHOM TeMbl 00yC/I0B/IeHa TeH/IeHLell pocTa po/ju [0roBopa B
COBPEMEHHOM TpaX[aHCKOM TMpaBe. KopeHHOe W3MeHeHUe BC/e[CTBUE IepecTPOUKU
5KOHOMUYEeCKOH CHCTeMbl Hallleli CTpaHbl OIpeZieyio 0coboe MecTo [0roBopa B HOBBIX

SKOHOMHNYECKHUX YC/IOBUAX PBIHKA.

Llenpto paboThI sBASIETCS TEOPETHKO—TIPABOBOWM aHAAM3 U OMpejesieHre TIOHSTHS,

3HaA4YeHM4, yC]'IOBHﬁ, CI)OprI rpaXXaaHCKO—TIPaBOBOI'0 40OroBOp4d, €ro KJ'IaCCI/ICbI/IKaL[I/II/I M BHU/I0B.

B nepBoi rjiaBe paboTbI paccMaTpHBaKTCA
IToHsiTHA, 3HaUeHHe, YC/I0BUS U (hopMa rpaXk;aHCKO-NPaBOBOro A0roBopa.

dopma rpaxJaHCKO-TIPaBOBOTO JJOTOBOPA SIBJISIETCS CIIOCOOOM BBID@KEHUS U (DUKCALUM
B3aMMHOT'0 COTJIallleHWsi CTOPOH, KOTOpas MOXeT OBIThb TOJMBKO YCTHOM WM MUCbMeHHOU. C
TOUKW 3peHMs] >Ke B/WSHUS (OpPMbl Ha [1€MCTBUTENBHOCTb 3aK/IHOUEHHOI'0 [JOroBopa, 3TO
KacaeTcsl TOJbKO MMCbMEHHOM (pOpMBbI, IIPUUYEM TOJIBKO B CJ/lyuasiX, YKa3aHHBIX B 3aKOHe, KOrja
ee HecoOmoJeHHe BeueT HeJeMCTBUTENLHOCTh psija ZOTOBOPOB. JTH TpeboBaHUs
['pa’kIaHCKOTO KOJZIeKCa YCTaHaB/IMBAIOT He TOJIbKO 00s13aTeNbHOCTb MUCbMeHHOHN (hOpMBI /st
JleliCTBUTE/IbHOCTU OTZEe/bHBIX [JOTOBOPOB, HO W BBITIOIHEHHUS JIOTIO/IHUTE/NBHBIX TpeboBaHuUM,
TaKMX KaK HOTapua/JbHOe Y/IOCTOBEpPeHHe W ToCy/apCTBeHHasi perucrpanus. Takum obpaszom,
Takue TpeOOBaHUS CJielyeT pacCMaTpPUBaTh KakK JIOTIOJIHUTEbHBIA FOPUIUUECKH 3HAUMMBbIHA
3JIeMeHT, OTHOCSILIIUIACS K COOJII0/IeHHI0 TTMCbMeHHOW (hOpMbI C/IeMKH.

Horopop mipefcTaBiasieT Co0OM  OCHOBHOM crioco® odopmieHus  TIpakZaHCKUX
otHoweHu. CofiepkaHue 0roBOpa SIB/ISeTCS COBOKYIHOCTBIO JIeWCTBHM, KOTOpble CTOPOHBI
00s13a/TMCh COBepIIMTh (He COBepIIvTh). Ha 3aKOHOZATe/IbHOM YpOBHE PEryJMpYIOTCS TOTBKO
OCHOBHbIe, YaCTO paclpoCTpaHeHHble BBl [OTOBOPOB. B CBOI0O ouepeib, CTOPOHBI MOTYT
3aK/II0uaTh [JOTOBOP, COJep)Kalliuii 3/IeMeHThl Pa3HbIX BH/OB [OTOBOPOB, KaK 0003HaYeHHbBIX
3aKOHOM, TaK U HeT.

Cobmopenne  ¢opMbl  OTOBOpa  SIBISETCS ~ Ba)XHBIM ~ YCJIOBUEM  TIPU3HAHUS
JleMICTBUTE/IbHOCTU J10roBOpa. VIMEHHO MO3TOMy Ba)KHO MOHMMAaTh, K KaKOW 3aKOHOZaTelbHON

dopMe oroBopa OTHOCUTCS TOT WJIH MHOM MPaKTUUeCKHi criocob odopMieHUs JOroBopa.

Ji1s1 JOCTHXKeHHsI OCTABJ/IEHHO!M B Havasie paboThl 1e/id, BO BTOPOI r1aBe padoThI

PaCcCMaTPpUBAETCsA KJ'laCCI/I(l)HKa]_(I/IH U BU/bI I'PAXXAdHCKO-IIPABOBBIX A0I'0BOPOB.



Knaccudukaiusi [10roBOpoB Ha pas3/iMyHble THUIBI 3aBUCHAT OT >KeJaeMbIX LieJieid.
[loroBophl ZIO/DKHBI 3aK/IHOUAThCS COTJIaCHO TipefjioxkeHUto (odepTe) U TPUHITUIO 3TOTO
npejioxkeHus: (akuenta). ['pakjaHCKOe 3aKOHOZATeNbCTBO [€TaJlbHO  perjlaMeHTHUPYeT
TipoLieZlypy BHeCeHUs1 U3MeHEeHUI U paCTOP>KeHHUH 10rOBOPOB.

IpakziaHe W OpUAWYECKHWe JIMIja Ha TPaKTHKe TMOHWMAIOT JOTOBOP, Kak Haubosiee
pacripocTpaHeHHy0 ¢GOpMy OpraHv3alyu B3aUMO/IEHCTBUSL YUYaCTHUKOB B T'Pak[JaHCKOM
o6opoTe, TO eCTh OTHOILIEHUH, KOTOPbIe peryiupyeT rpaxjaHCKoe 3aKOHOZaTebCTBO.

JJoroBop XapakTepu3yeTcs:

a) IOroBOp — 3TO BCer/ia BOJeBOM aKT, TO €CThb [|eMCTBUSIMU JIFOZel;

0) MpaBOMepHBIMH [1eHICTBUSIMY;

B) ClleLiMa/bHOM HamnpaB/ieHHOCTbI0 Ha BO3HUKHOBEHHWeE, MpeKpallleHhe WM U3MeHeHHUe
rpak/IaHCKUX MPaBOOTHOLIIEHUI;

) MOPOXKJeHNEeM T'PaKJaHCKUX MPABOOTHOIIIEHUM, TaK KaK UMEHHO IPaXkKIAaHCKHAW 3aKOH
orpefiesisieT Te NPaBOBble MOC/e/ICTBYS, SB/ISIOLMMUCS pe3y/IbTaTOM COBEepLLIeHUs J0roBopa.

HoroBop 0OBIYHO TpaKTyeTCs B BUJe ABYX- WM MHOTOCTOPOHHeM czenku. OJHako,
oIMOOYHO CBOJIUTH ZIOTOBOP TOJIBKO K caesike. Cresika sIB/iSieTCs AeliCTBUEM, Lie/TbI0 KOTOPOTO
SIBJITFOTCSI  TIPOL[ECCHI  YCTAHOBJIEHUS, W3MEHeHWs, TMpeKpallleHus TpaB WiId 00s3aHHOCTEeH.
JToroBOpOM He TO/NBKO yCTaHaBMBAIOTCS TpaBa M 0053aHHOCTH, HO U TPeyCMaTpUBAIOTCS
coBepllIeHUs CyObeKTaMu TpeJMeTHBIX [IeHCTBUM, CyTb KOTOPBIX [O/DKHA OBITH 3aKperiieHa B
corJiaiieHuu. JJoroBopoM ormpeziesisieTcsi, CyTh AeWCTBHUM, a TakXe HOpUAUUeCKUe TpeOoBaHUS,
rpebsiB/sieMble CTODOHAMU K UX COBEPLIEHUIO.

CoJiep>kaHuie /I0TOBOpA COCTABJISIIOT CyIeCTBEHHbIe, OObIUHbIE M CydaiiHble YCIOBHS,
HeoOX0oJuMble U JOCTaTOUHBIe /IS 3aK/ItoueHus AoroBopa. CyzebHOM NpakTUKOM MOKa3aHo, uTo
rpy0eiiiiasi ommbKa B TpoLjecce 3aK/IFOUeHUsT JOr0BOpa - 3TO HEeCOrJaCOBAaHHOCTb CTOPOH T10
BOIpOCaM YCJI0BU [JOr0BOpa WK UX HeBepHOW ¢opMynrpoBKU. CornacHo nyHKTY 1 ctateu 393
'K PK, moroBop MoykeT ObITb 3aK/FOU€H, B C/lyuae TIOJTHOTO COTJIACHsI MEXK/Ay CTOPOHaMH TI0
BCEM OCHOBHbIM ero BompocaMm. CylljecTBeHHble YC/IOBUS: IIpeJMeT [0roBopa, YC/IOBUS,
TIPU3HAIOIIMECsT OCHOBHBIMM CO CTODOHBI 3aKOHO/[aTe/NbCTBA WM HEOOXOAWMBIMU /ISt
3aK/IFOYEHUs1 JOTOBOPA [JaHHOI'O THIIA, & TaKXKe BCe YCJIOBUSl, OTHOCUTE/IbHO KOTOPBIX CTOPOHBI
JOCTHTal0T COIJIalleHUs.

TakKe, OHUM K3 OCHOBHBIX MOMEHTOB CZIeJIKU SIBJIsileTCSl (popMma JoroBopa. B ciyuae
OTCYTCTBUSI IMCbMeHHOMN (DUKCAl[UM CJIeJIKU, eT0 TIOCIe[CTBUS MOTYT ObITh pasjiesieHbl Ha JiBa
tumna. [lepBoe mocieCTBYE 3aK/IFOUYAETCS B aHHYJISILUU CEJIKH, OJHAKO, CTOPOHBI B TO K€ Bpemsi
He JIMIIeHbl T[paBa TIOATBEP)KJEHUS ee COBeplleHUs, COJep)KaHusl WM UCIOTHEeHUs

CBUAETE/IbCKUMMU TMOKAd3dHUAMU B C/iydde CII0pd. TaK, IPpH T10JIOXKUTEJIbBHOM UCXOoJe CAe/TKHU, OHad



OyzeT cunTaTbCsl 1eHCTBUTETHLHOM 1 HACTYIIST Te TIPAaBOBBIE TIOC/IE/ICTBHS, B a/peC KOTOPBIX OHA
V3Hauya/JlbHa Harpae/slacb. B c/yyae BO3HMKHOBEHMS pa3HOIVIaCUM WA CIIOPOB MeXAy
yuaCTHMKaMHU CJle/IKU WA y4YaCTHUKaMU U TPeTbUMU JIMLIaMU B BUJY HEMCIIOJIHEeHUs 0o
HeHaZlJIe)kall|ero WCTNonHeHus: 00s3aHHOCTel, CTOPOHbI He UMeIOT TipaBa CChUIKM Ha
CBU/IeTe/IbCKME T0Kas3aHWs [/1s1 TOATBep)kJeHUs (aKTOB 3aK/IHOUeHMs C/le/KU, ee YCIO0BUH,
coziep)KaHusi ¥ ()aKTOB MCIOTHeHUs. XO0Ts, (aKTa HaIMuusi CBUeTe el Oy1eT J0CTaTOYHO.

YroObl TOATBEPAWUTH yKa3aHHble OOCTOSATENbCTBA CTOPOHBI MOTYT TIPUBECTH JIMIIb
NIMCbMEeHHble WY Jpyrye, KpOMe CBH/eTe/lbCKUX TI0Ka3aHWH, l0Ka3aTe/1bCTBa, KOTOPbIMU MOT'YT
SABJIATbCA YeKU, KBUTAHL|UM, PaClIUCKU, [IUCbMa U T. II.

Cpenka pomkHa ObITh 00si3aTesibHO — 3aUKCHMpOBaHAa B THMCbMEHHOW — (opme,
Heco0JIto/ieHre 3Toro TipaBu/ie BefleT 3a co00M ee aHHY/SLMIO, OHA He OyzeT HecTH Ha cebe
HUKaKHX TIPABOBBIX TOC/Ie/[CTBUM, Ha KOTOPble OHa Hampae/siiach. Tak, coryiacHo cratbe 153 'K
PK, B «iyuae HecoO/moZeHUs TUCbMEHHOM (UMKCALMK CeNKW, OHAa CTAaHOBUTCS
HeJlelicTBUTebHOW. Tak)Xe, HEKOTOPBIE CEJKU JO/DKHBI OBbITh MOJBEPTHYTHI TOCYAapCTBEHHOU
perucTpaLyu.

PaccMoTpyM HeKOTOpble TIpUMepbl HecobOstofieHust (opM CIenKu, BeAyluX K ee
AQHHYJIALUN:

- OTCYTCTBYeT HOTapua/bHOE 3aBepeHre CJle/IK{, HalpaBJIeHHOM Ha OTUYyXKJeHWe J0/1
WJIA YaCTH JJOJIM B yCTaBHOM KariuTasie o011[ecTBa;

- OTCYTCTBUE CODO/IO/IeHNsI TMCbMEeHHOW (hOPMBI ZIOTOBOPa IPOAake He/JBI)KUMOCTHY;

- OTCYTCTBME TIOCyJapCTBEHHOM perucTpaliy JIMLEH3MOHHOIO J/I0roBopa Ha
Tipe/IoCTaB/IeHHe TIpaBa UCTI0/Ib30BaHuUs U300peTeHUi 1 TIPOMBIIIIEHHBIX 00pas3LoB;

- He co0JIt0/ieHre TIPOCTOM MUCbMeHHOM (hOpMbI TIPY 3aK/TFOUeHUH JJ0TOBOPa apeH/Ibl.

B Buay pasBuTusi Haulero oOujectBa B COOTBETCTBMM C TPHUHLMIIAMH TIPaBOBOTO
rOCy/IapCTBa, TPOLECC MPaBUIBHOTO 0(OPMJIEHHSI U COBEpIIeHHs Ce/I0OK MeXAy CyObeKkramu
TIPaBOOTHOLIIEHUH UTPAeT Ba)KHYIO POJib B Pa3BUTHUHU TIPAaBWIBHBIX 00I[eCTBEHHBIX OTHOLIEHHH.

C yBepeHHOCTb MOXXHO cka3aTb, uTo 'K PK - 3TO0 conmuzpHasi HopmatvBHasi 6a3a
peryiMpoBaHusl [OTOBOPHBIX OTHOLLIEHWM CTOPOH. Y4YaCTHUKaMM JIOTOBOPHBIX OTHOLIEHUH
MOTYT BBICTYTIaTh C/eAYIOIIe KaTeropyuH TpaXk[aH: [ieeCcrioCOOHble TpakiaHe, HOpPHIUUecKre
/ML, TpaXkJaHe-NpeANpYHMMAaTeNd, T.e. UMeolye MpeArprHUMAaTe/bCKUM cTaTtyc. [loroBop
BBICTYTIaeT B KaueCTBe OCHOBHOT'O MCTOYHMKA I'PaXk/IaHCKUX TIPaB U 00513aHHOCTe, B BUZY 3TOTO
HOpMbl Kopekca, B WTOre, pacCudTaHbl Ha yperyJivupoBaHuWe [OrOBOPOB, CleJIOK,
TIpe/iCTaBUTEe/IbCTBA U JIOBEPEHHOCTeM, KOTOpble SIB/ISIFOTCS OCHOBHBIMM WHCTPYMEHTaMWU B

PeEry/jiMpoBdHMN OOTI'OBOPHbBIX OTHOILIEHUH. O,Z[HaKO, B 3dKOHOJATE€/IbCTBE MUMEKTCA HEKOTOPLIE



nipoberibl, KOTOPbIe BO3HUKAIOT M3-3a OTEPeKaroIIUX TEMIIOB PA3BUTHS IOTOBOPHBIX OTHOIIIEHUH
Ha TMPaKTHKe, TIOsIB/IeHUs abCOJTFOTHO HOBLIX BU/IOB U (DOPM /JOTOBOPOB.

MHoruM rOpUcTaM U3BeCTHbI TpaBWia, KOTOpble BbIpaboTanu ellje JApeBHEPUMCKHe
FOPUCTBI, OTHOCUTE/IbHO Ha/IMUMs Y J0r0BOpa CUJIbl 3aKOHA /11 yYaCTBYIOIIMX B HEM CTOPOH, a
TaK)xe HeM3MeHHOCTH YCJIOBUH JJOrOBODPA.

Cnemyer 3aMeTWTh, UTO HA CeTOAHSIIHWNA JieHb B OOIeCTBe TPUMEHSIOTCS
pa3HooOpa3Hble JOrOBOPBI, KOTOPble OCHOBBIBAIOTCSI HA MO/Ie/IsIX, KOTOPble He YIIOMUHAIOTCS B
I'K. OgHako, Mozieniv, KOTOpbIe BbIJle/IeHbl B KOZieKce, OoJiee ueM MpefiCcTaBUTe/TbHBL. B CBSI3U C
3TUM C TIOMOLbI0 KaacCcU(UKalMA [OTOBOPHBIX Mojeseid, KoTopble mponucansl B 'K PY,
MO>XHO pacIipOCTPaHUTH ee 0a30Bble TMOJIOXKEHUs Ha /I0TOBOpA, KOTOPbIe MPeAyCMOTPeHbI U He
T1pe/lyCMOTpPEeHbI IPYTMMU [IPaBOBbIMU aKTaMH.

CrnierjuduKol MpeAMeTa Tpak/aHCKO-MIPaBOBOTO peryjdpoBaHUs TIpeforpe/iesieH TOT
¢dakT, uTo OOJIBIIMHCTBO OXBAaThIBAEMBIX B 3TOW OTpaC/H [IOTOBOPOB - JBYXCTOPOHHHUE,
BO3Me3/IHble U KOHCeHCyasbHble. PaccMOTpeHHOe K/lacCU(UKALIMOHHOe pa3/iesieHue SIB/IsSeTCs
OCHOBHBIM M He BCerJa yCTOWYMBO WM OJHO3HA4yHO. TakK, fIBJSIICH CKOpee MCK/IHOYeHWEeM U3
TpaBWJ/I, OZJHU U Te >Ke 10 Ha3BaHUIO 0r0OBOpa B OIpe/leJIeHHbIX CUTYaLMsIX OTHOCAT K Pa3HbIM
rpymnram.

Hanpumep, A0roBop KyIud-IpoZaXd MOXXHO OTHECTH K KaTeropysiM KOHCEHCYalbHOI'O
(MOMEHT 3aK/IFOUEHMs] - MOMEHT COIJlacusi BCEX CTOPOH MO BCeM CYL[eCTBEHHbIM BOMPOCAM),
BO3Me3ZHOTO (OCHOBaHMe [jisi MCTIONHEeHUs] 00si3aTesbCTBa IO Tepejjaue TOBapa - MOydeHue
BCTPEUHOTO Y/IOBJIETBOPEHMS], BBIPAKEHHOTO TIOKYITHOW I[eHOW, W Hao0OOpOoT) M B3aUMHOTO
(HanmMure CyOBEKTMBHBIX TMpaB U 0053aHHOCTEH y yuyaCTBYIOLIMX CTOPOH) A0roBopoB. Kak
CUMTalOT  LMBWIMCTBI, HOpUJAWYECKass TpUpoja [JaHHOrO  [JIoroBopa  IIpeJCTaBieHa:
KOHCEHCYyaslbHOM, B3aMMHOW, BO3Me3/IHOM, MyO/JMYHOM U JOTOBOPOM TMPHUCOeAWHEHUs]; Jpyrye
CKJIOHHBI 110J1araTh, UTO JAHHBINA JIOTOBOP peasieH, BO3Me3/ieH, B3auMeH, TyO/IiJeH.

OpHako, He CMOTps Ha TpoO/eMbl, BBISIB/IEHHbIE Ha TPAaKTHKe, 3aKOHO/ATeTbCTBO O
JIOTOBOpax pasBMUTO [OCTAaTOUHO BLICOKO U TpeTeprieBaeT IOCTOSIHHbIE COBEpIIEHCTBOBaHUS,
4TO, B UTOTE, TIPUBOIUT K O0O/Iee KOPPEKTHOMY HCIIO/Ib30BAHKIO KOHTPareHTaMu JJOTOBOPOB, UTO
SIB/ISIETCS1 OCHOBOIIO/IATat0IUM [jIs TIpOLiecca CTAaHOBJIEHUS LIMBUJIM30BAHHOIO PbIHKA B Halllen

CTpaHe.

Takum obOpasom, Ilenp paboTbl - TeOpeTHKO-TIPaBOBOM aHalMW3 M OIpejesieHre
TIOHATHS, 3HaUeHMs], yCJI0BUM, (POPMBI IPaKJaHCKO—TIPABOBOTO [JOTOBOPA, €ro KjacCU(pUKaLiy 1
BU/IOB — AOCTUTHYTA.

Criac6o 3a BHMMaHHe! [IoK/az, OKOHUeH.



