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BbINMMYCKHAA KBAJIMOUKALUMOHHAA PABOTA
Ha Temy:
«MpepnocbiKM NpaBa Ha NpeabsBleHNe UCKa B
COBPEMEHHOM rpa)kAaHCKOM npouecce»

BbinonHwn:

duno

HayuHbiin pyKoBOAUTENb:

duno



Llenb U 3apa4u

Llesib - U3yu4nTb NPeanochbiZIKKM NpaBa Ha NpeabsaBieHUe UCKa,
NpoaHaIN3nUPoBaTb NPOb6AEMBbI NPAaKTUKU NPUMEHEHMS COOTBETCTBYOLLIUX
HopM [TIK 1 BbipaboTaTb peKoMeHAaLUun No UxX peLleHunto.

3agaun:

1. cpopMynupoBaTb NOHATME U ONpPEeaeINTb 3JIEMEHTbI UCKA B
rpa*JaHCKOM rpouecce;

2. unccnenoBaTtb NMOHATUE MpaBa Ha NMpeabsBAEHUE UCKA, U3YYUTDb U
KnaccmpumumpoBaTb NPEeAnocbIIKM NpaBa Ha nNpeabsB/ieHUNE UCKA;

3. BbIIBUTb U NPOAaHaNMN3NPOBaTb NPOBAEMBI, CBA3aHHbIE C MPUMEHEHNEM
B cyaebHOM NpaKTUKe OTAE/IbHbIX OCHOBaHMM K OTKAa3y B MPUHATUM
MCKOBOIO 3asBJIEHUS;

4. pa3paboTaTb NpeanoXeHUsa No COBEPLUEHCTBOBAHUIO HOPMATUBHO-
NPaBOBOro peryJimpoBaHuA.




[MpuYUHBbI OANA OTKA3a NPUHATUA UCKOBOIo 3as8BJ1IEHUA

3asiBJIeHUe He NOAJIEXXUT pacCMOTPEHUIO B NopsaKe
rpa)k,JaHCKOro cyAonpon3BoACTBa, MOCKOJIbKY OHO AOJIXKHO
paccMaTpuBaeTcs B UHOM cyAe6HOM nopsake

3agBJieHMe npeabsB/AeHOo B 3alUUTy NpaB, cB060A NN 3aKOHHbIX

WHTEpPEeCOB ApYroro JnLa rocyaapcrBeHHbIM UK
MYHMLMNAJIbHbIM OPraHOM, opraHu3aLmen Uam rpakaaHMHOM,
KOTOpPbIM 3aKOHOM He NnpeAocTaB/IeHO TaKoe NMpaBo

B 3aABJIEHUU, MOAAHHOM OT CBOEro UMeHu, OCrnapuBaroTCa aKThl,
KOTopble He 3aTparMBaloT npasa, cB060abl MU 3aKOHHbIE
UHTepechbl 3asBUTENS




NMNoaBeAOMCTBEHHOCTL A€efn
cyaam

MNMpoueccyanbHas
NpPaBOCNOCOOHOCTb CTOPOH

npeanocbiJIKM NpaBa Ha NpeabABJ/ieHUE UCKA

MpaBoBoOI1 XapakTep cnopa

NMpaBuIbHO N36GpPaHHbIN
CyaeOHbIN NoOpPA[oK
paccmoTpeHus gena




Insa yctpaHeHnsa ABYCMbIC/IEHHOCTU ToNKoBaHMA M. 1 4. 1 cT. 134
MK P® (y3koro - TONBbKO KakK NoABeaoOMCTBEHHOCTb, 60
LLIMPOKOTO - KaK NoABEeAOMCTBEHHOCTb U Apyrue npennocbisikKu)
HeobxXxoAMMO BHECTU B 3aKOH U3MEHEHUSA U BbIAENUTb OTAEIbHO
dOPMYJINPOBKY npeanocbiJIKK «npoueccyasbHas
NPaBOCMOCOOHOCTb CTOPOH» CAeAyOWMM 0O6pa3oM: «3asaBJIeHUE
nogaHoO npoueccyasbHO HEMNPaBOCMOCOOHbLIM MUCTUOM WM K
npoueccyasbHO HENPABOCNOCOOHOMY OTBETHUKY ».




[prMepbl CNOPOB HENPABOBOIO Xapakrepa:

* nopadva ncka K oory,

* obpalleHune K cyay ¢ BOnpocom 06 3BTaHa3uu,

* KOMIMEHcaUumM MOpPasibHOro Bpeda 3a Cyrnpy>XecKyto U3MeHY
N T.0.

Bce 3TV BONPOCHI Cy/, paspeLlaTb He JO/TKEH.




aMVHUCTPATMBHOE WCKOBOE 3asiB/IEHNE HEe MOANEXUT
PACCMOTPEHMIO W  paspelleHnto  cyaoM B Mopsijke
a[MVHUCTPATMBHOIO CYAOMNPON3BOACTBA, MOCKOMIbKY 3TO
3asiB/IeHNe pacCcMaTpuBaeTCsl W paspellaeTcss B MHOM
cygebHoOM nopsigke, B TOM 4uc/le CyaoM B MOpPsiKe
rpaxaaHCcKoro WauM YrofioBHOIO CyA0Npou3BOACTBa /NGO
apouTpakHbIM  CyZOM B nopsake, npeaycMOTPEHHOM
apobUTPadKHbIM NPoLeccyasibHbIM 3aKOHOAAaTENIbCTBOM

3adaB/1eHNe He NMOoA/IEXNT PacCMOTPEHMIO U
paspeLleHnio B NopaaKe rpaxkaaHCKoro
Cy[0Mnpon3BOACTBA, MOCKO/LKY 3asaB/1eHne
paccmaTpuBaeTcs 1 paspellaeTca B MIHOM cyaebHoM
nopsagke (n. 1 4. 1 ct. 134 ITIK P®). B fOKTpnHe
rpaxgaHcKoro npolecca gaHHasa npegnockblyika He
Bblaensanace.



13 NOKTPUHA/IbHOIO TOJSIKOBaHUSA elle oaHOou popmMmynumpoBkm n. 1 4. 1 cT.
134 ITIK: «B 3adaB/eHNn, NogaHHOM OT CBOEro MMeHW, ocnapuBarTCA
aKTbl, KOTOpble He 3arparMBalT MnpaBa, CBOOOAbI WM 3aKOHHbIE
NHTEpPECHI 3asBUTENA» MOXET BbIBOAUTLCA Takaa npearnochblsika npasa Ha
npeabsB/IEHNE  UCKa, KakKk lpuandyeckad  3auMHTepecoBaHHOCTD.
TpagMUMOHHO OHa SABNSETCA 06WUM 0O0bLeAUHSWNM MPU3HaKoM a1
BCEX /ML, Yy4yacTBYyWOWMX B [efie, HO XapakTep puanyeckon
3aMHTEepPecoBaHHOCTM Yy 3TUX UL, pasfinyaetcd. B Teopun NPUHATO
BblAeNATb MaTepuasibHO-NPaBoBY (/INYHYKO) 3anHTEepPecoBaHHOCTb, a
TakKXe C/y)kebHy 3anHTepecoBaHHOCTb Y /KL, y4acTBYOLWMX B aene, no
3allnTe YYXXOro 3aKOHHOIO MHTEepeca B CU/MYy C/yXXeOHbIX 0053aHHOCTEN.
[TpoueccyasibHO-NMpaBoBas 3aMHTEPecOBaHHOCTb €eCTb Yy BCex /i,
y4yacCTBYHWOLUMX B fAefnie, HO TOJMIbKO Mocne BO30YXAeHUA rpaxaaHCKoro
aena v B CBA3M C yyacTUeEM B peasibHOM Mnpouecce




O6LMe NpeanocbIIKM NpaBa Ha NpeabsAB/IEHNE UCKA

MopBeAOMCTBEHHOCTb Aen cyAaMm

MpoueccyasnbHasg NPaBoCNnocO6HOCTb CTOPOH

MpaBoOBOI XapaKTep cropa

NMpaBuabHO U36paHHbIU CyAeOHbIN NOPAAOK

IOpuaunyeckas 3auHTepecoBaHHOCTb

OTCyTCTBME BCTYNUBLLErO B 3aKOHHYIO CUJYy peLlieHus cyaa no
TOXXJ,eCTBEHHOMY UCKY



CneuuanbHble NpeanocbiJIKU NpaBa Ha NpeabsB/ieHNE UCKA

NpaBo rocyAapcTBeHHbIX crnewumasibHble NPeanocbiJIKu
OpraHoB, OpraHOB MeCTHOro No OTAE/NIbHLIM KaTeropmsam
caMoyrnpaBsJieHus, aen
OopraHuMsauum Uan rpaxkaaH
obpaLlLaTbCcsl OT CBOEro UMEHU
B 3alLUUTYy npaBs, cB060 U
3aKOHHbIX MHTEPECOB APYrux
UL, KOTOPbIM TaKoe NnpaBo
npenocTaB/l€HO Ha OCHOBaHUMU
MK P® uau aopyrumm
depepanbHbIMU 3aKOHaAMU




1. loa  wnckom  cnegyer  noHuMMarb  TpeboBaHMe  HpuanyecKu
3aMmHTepecoBaHHOro auua (Ucrtuya), obpalleHHoe K cyay nepBoun
MHCTaHUMM O  3allnTe  HapylweHHOro WM  ocnapueBaemoro
CyObLEKTMBHOIO MpaBa WM 3aKOHHOIO WHTepeca YCTaHOB/IEHHbIM
3aKOHOM CMOCO60OM Ha OCHOBaHWM YyKa3aHHbIX WUCTUOM B 3asB/IEHUU
dhakTosB.

2. ABTOp HacTosulen paboTbl KPUTUYECKN OUEHUBAET [ABYX3/IEMEHTHYIO
KOHLUENUMID KnCKka N UCXoOauT U3 TPEXINIEMEHTHOW, B KOTOPOM
BblAENAKTCA TPWU 3/1IEMEHTA UCKA: NpeaMeT, OCHOBaHME 1 coaepXaHue.
Tak Kak, He BblAensas coAepXaHus, MnosiyvyaeTcsa OTCYyTCTBUE
TpeboBaHue K cyay BoooLle, 4to npotmsopeunt MK Po.

3. ABTOp HacTosulen paboTbl pasfenser MHeHue npodpeccopa M. A.
[ypBMya 1 nog npaBoM Ha npenbsB/ieHWEe UcKa criegyet NoHumaTthb -
NpaBo BO30yauUTb M nogAepxmeartb cygebHoe paccMoTpeHune AaHHOro
KOHKPETHOro rpak4aHcKo - NpaBoBOro cnopa C Uesibio ero paspeLleHus,
NpaBOo Ha npaBocygue NOo KOHKPETHOMY rpaxkaaHCKoMy aeny.
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4. ABTOpPOM Obl/IN N3y4YeHbl U KnaccudmumpoBaHbl COBPEMEHHbIe MPeanoChI/IKA
npaBa Ha npeabsasBfieHne ucka. K oblym npeanocklisikam rnpasa Ha npeabaBnieHne
ncka  OTHOCATCHA noaBeJOMCTBEHHOCTb  Aena  cyay, npoLeccyasibHas
NPaBOCNOCOOHOCTbL CTOPOH, MPaBOBOM XapakTep crnopa, npaBuibHO W36paHHbLIN
CyaebHbIN nNopaaok, puandeckass 3anHTepPecoBaHHOCTb, OTCYTCTBME BCTYMUBLLETO
B 3aKOHHYK CWNY peLleHns rocyaapCTBEHHOro cyga no TOXAeCTBEHHOMY CMopy,
OTCYTCTBME 06sd3areNlbHOro Asid  CTOPOH pelleHna TpeTenckoro cyga no
TOXAECTBEHHOMY crnopy. K cneunasbHbIM npeanocbl/ikaMm npasa Ha npeabsB/ieHne
MCKa OTHOCATCSH TaKkue, KakK npaBO rocyapCTBEHHbIX OpraHoB, OpraHoOB MECTHOro
camMoynpaB/ieHNda, opraHusaunim unu rpaxaaH obpallatbCAa OT CBOEro MMEHU B
3aluTy npas, cBOOOA M 3aKOHHbIX MHTEPECOB APYrnx N1l, KOTOPbIM Takoe npaso
npefocTaB/ieHO Ha ocHoBaHun MK P® nan gpyrumn doegepasibHbIMU 3akoHaMu, U
crneumasbHble NPeanocbIsIKK No OTAeNbHbIM KaTeropusim aen.

5. ABTOpPOM BbisIBIeHbl W MNpoaHannM3npoBaHbl MPO6MeMbl, CBA3aHHble C
NMPUMEHEHNEM B CyebHON NpakTUKe OTAENbHbIX OCHOBAHUN, CBA3aHHbIX C OTKA30M
B Npueme MUCKOBOro 3assfeHnda. Obulen TeHAeHUMEN N3MEHEHNIA NO/MKHO cTaTb, C
O[HOW CTOPOHbI, HaA/exallas KOHKpeTMsaumsa npoueccyasibHOro perysimpoBaHus B
3aKOHe U1 OrpaHuyeHue npeaenoB YCMOTPEHMSA cyda, a C APYyrol CTOPOHbI,
NPUCNoco6/ieHne opraHn3auUyoHHbIX OCHOB AeATefIbHOCTU CyaebHOW cucTembl Ans
OOCTVXKEHNA LEeNM MakCUMasibHOro obGecrneyeHuss M 3allinTbl HapyLIeHHbIX npas
rpaxgaH, a He HaobopOoT.




ABTOp HacTosILLEN pPaboThl BbIABUHYJT npeaaoXXeHus no
COBEpPLUEHCTBOBaHNIO HOPMAaTMBHO-NPaBOBOro perynposaHnsa. B uensax
MaKCUManbHOIo CoONMXeHnsa AOKTPUHbI 1 3aKoHa - He0b6X04MMO BblAENUTL B
OTAe/IbHble OCHOBaHMA MO [paxgaHCKOMY MpoueccyasisHOMY KoAeKcy
Poccunckon depepaumn Takmx popmynmposok B n. 1 4. 1 ct. 134 ITIK PO,
Kak:

* 3asB/IEHNE He NOAIEXUT PACCMOTPEHMIO B CY/E;

* 3asBfIEHME MNOANIEXUT PACCMOTPEHUI0 B Cyde, HO B WHOM MOpPsiaKe
CY/Z10MpOn3BO/ACTBA;

* 3asB/IEHNE NOAAHO NPOLECcCyaslbHO HENPaBOCNOCOOHbLIM UCTLIOM WUAN K
npoueccyasibHO HENPaBOCNOCOOHOMY OTBETUUKY;

* CMNop UMEET He NPaBOBOW XapakTep;

* B 3asB/IEHUX, MNOAAHHOM OT CBOEro WMEHW, OCnapuBaloTCs aKTbl,
KOTOpble He 3aTparvBaloT npasa, CBOOOAbI UKW 3aKOHHblE WMHTEPECHI
3as8BUTENS.
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BJIATOOAPIO 3A BHUMAHWE!
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