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BbIINMYCKHAA KBAJINMOUKALUNOHHAA PABOTA
Ha Temy:
«MpUHLMN NONTHOro Bo3MeLleHNs Y6bITKOB U ero
peanusauuns B POCCMINCKOM rpakaaHCKOM npaBe»

BbinonHwn:

duno

HayuHbiin pyKoBOAUTENb:

duno



Llenb U 3apa4u

Llenb - nccnepoBaHme Bo3MeLleHMs YObITKOB B KAYECTBE OHOIo U3
NPUHLMNOB POCCUINCKOro rpaXkJaHCKOro npaBa, a TakXe BbliCHEHUE
CTENEHU €ro OTPaAXKEHMS B HOBEMLLEM IPaXKJaHCKOM 3aKOHOAATE/IbCTBE,
NpaBoONPUMEHUTENBHOMN NMPAKTUK.

3agaun:

1. paccMmoTpeTb Nnpupoda nu $opMmupoBaHue NMPUHLMNA NOJAHOIo
BO3MELLEHNS YObITKOB B POCCUUCKOM rpa*kKaaHCKOM MNpaBe;

2.  UN3YYUTb MOHATME «YObITKM» B rPaXKAaHCKOM MNpaBe 1 coaepXaHune
NPUHLMNA NOJIHOIO UX BO3MELLLEHUS;

3. nNpoaHanu3npoBaTb BO3MELLEHUE YObITKOB U CMEXKHbIE MpPaBOBble
Kateropum;

4. paccMOTpEeTb peanmsaumnio NpuUHLMNa NOJHOro BO3MeLLEeHNS YObITKOB B

3aKOHOaTe/IbCTBE;

BbISIBUTb chepy AENUCTBMUSA NPUHLMNA NOJHOIO BO3MELLEHUS YObITKOB;

6. U3Yy4YUTb peanmnsauuio NpuUHLMNA NOJAHOro BO3MeELLEHNS YObITKOB B
NpaBoNpUMEHUTE/IbHOM MNpPaKTUKE.

hd




Cnepyet KpUTUYECKU OTHOCUTCA K TOMY, YTO NPaBO Ha
BO3MelleHue yobITKOB B CT. 15 K PO cBs3biBaeTcs ¢
«BOCCTAHOBJIEHMEM MpaBa», T.K. 3TO OrpaHUYMBAET MNpaBa
NoCTpaAaBLUEro 1A No Bo3MelleHUto noTtepsb. Npeanaraercs
HOBas pefakuus 3Tomn ctaTbn. HacTb BTOpyto n. 2 cT. 15 TK PO
npeaslaraeTcsa UCKAUYUTb, TaK KaK OHA Ae30pPUEeHTUpPYeET
YYaCTHUKOB rpa)XJaHCKOro obopoTa n He ABASETCS
paboTOCNOCOOHOMN.

[lonbITKM BBEAEHMS B HAaY4YHbIM 060POT psaaa TEPMUHOB,
3aMMCTBOBAHHbIX U3 3apyOEXXHOro 3aKOHO4AaTENbCTBA U HAYKU
(npexae Bcero - U3 CTpaH aHr10-aMepPUKaAHCKOro npasa) B
0O0/IbLLUIMHCTBE CBOEM HE COCTOATE/IbHbI, TAK KAaK OHU OObIYHO HEe
COBMECTUMbI C OTEYECTBEHHOM NPABOBON CUCTEMOU U
JNOKTPUHOMN.




AcneKTbl, conps)XeHHble c TeMOoi ucciefoBaHUsA

B NpaKTUKE NPUHATO MOMMUMO YHUBEPCAIbHbIX MOJIOXXEHUWN O
BO3MeELLEHNN YObITKOB NPUBAEKATb C LUEe/ibio KBaIMPUKaLMKM psa,
cneumanbHbIX NONOXEHUN

06.1aCTb AENCTBUSA NMOJIOKEHUIN LLUIMPOKO HEb3S PaCcTO/IKOBATb, a B YMC/IE
YCJIOBUM CYLLLECTBYET U pAa, cnelmasbHbIX

CTOUT NMPU3HATb HE3AKOHHOM CPOPMMPOBABLLYIOCS MPAKTUKY 3a0EPIKKU
MO BbINJ1aTe NPUCYXKAEHHbIX CYMM

HeNb3a pa3feIMTb MHEHME O TaK Ha3bIBAE€MOM MNy6JMYHO-NPABOBOM
XapaKTepe OTBETCTBEHHOCTM roCcyaapcTBa

0060CHOBaAHHO 6eCNOKOMNCTBO, COMNPSIXXEHHOE C BEPOSATHLIM MOTOKOM
MCKOBbIX 3asiBAEHUIN B agpec rocygapcrBa Us-3a 4EUCTBMN HEPAAUBBIX U
HeyMeJibIX FoCyaapCTBEHHbIX CAYXKALLMX OPraHoB

npw N060oIM cUTYyaumm HeobxoaMMO y4ecTb cneumdbrulyeckmuin Xxapaktep B
NeATeNIbHOCTU COOTBETCTBYHOLLMX rOCYAAPCTBEHHbLIX OPraHOB




ABTOp BO3paaeT NPOTUB HEOOOCHOBAHHO XECTKOro
pa3rpaHMYeHns OTHOLIEHUIN, BOSHMUKAIOLWWMX NpU AE/IUKTE U NPU
HapyLweHun aoroopa. OTMeyaeTcs 6ecCpoYHOCTb ITUX
OTHOLLEHUN U BO3MOXXHOCTb UX MPeKpaLlleHUs Kak no
OCHOBaHUSAM, YKa3aHHbIM B 1. 26 K PO, Tak 1 B pe3ynbrarte
cneuuanbHbIX akToB (Hanpumep, cyaebHoro pelleHus),
TpaHCHOPMUPYIOLLMX 06A3aHHOCTb MO BO3MELLEHMIO YObITKOB B
0653aHHOCTb NpeAoCTaBAEHNS B HATypPe UM AEHEXKHOE
06453aTeNbCTBO. 3anpeT Ha Leccuto TpeboBaHUs BO3MECTUTb
YObITKN MO AOrOBOPY OLLEHMBAETCS KaK HeonpaBAaHHbIN.




Peanusauunsa caHKUUMU:

Ha no6poBonbLHOII ocHOBe

®.11.0.

Ha npuHyauTenbHOI OCHOBe




pynna BONnpocoB, Ha KOTOpble A0/HKeH 6bITb NpeAocTaB/ieH
OTBET B X0A4€e peain3aLum NpuHLUNA NOJIHOro BO3MeELLEeHUS
yObITKOB B NpaBoONpPUMEHUTENbHOMN AeATEeNbHOCTU

TpebyeTcs YCTaHOBUTb cocTaB (CTPYKTYpY) YObITKOB

dUKcupyetcs obas BenmymHa yobITKOB

CTOUT BbpaTb BO BHUMAHME Lenbin psaa copMUPOBABLLMNXCS U
anpobunpoBaHHbIX MPaBu/ pacyeTa YObITKOB

MOTYT ObITb BCTPEYEHbI KaTEropmmn yObITKOB, KOTOPbIE MJ1I0X0
«BMUCbIBAIOTCA» B CPOPMUPOBABLLYHOCSA UX CTPYKTYPY




BbiBOAbl

[fpaBO Ha BO3MelWlEeHNe YObLITKOB €CTb He TO/bKO UM He CTOJIbKO
TeopeTnyeckas (AOKTpuMHasibHaA) MAed, CKOMbKO W Mpexae BCero oo6uinia
MPUHLNXN COBPEMEHHOIO0 4acTHOro npasa. B Haubonee 4yeTkomM Buae OH
3aKpensieH B HopMmax rpaxaaHcKoro 3akoHoAartesibCTBa, rae Nnosyynsi uHoe
HOpMaTMBHOE BblpaXeHne. 3TO NO3BOMAET rOBOPUTb O HOpPMe-NpuHUUNe ¢
npu3Hakamn perynmpytoLleit cusbl, yHUBEPCasIbHOCTU MPUMEHEHNS, NOJTHOTbI
BO3MELLIEHUS NPUYNHEHHOro Bpeaa. C TOUYKM 3PEHUS JIOTMYECKOW CTPYKTYpbI
MpaBoOBbIX HOPM MpeAcTaBIAeT COO0K CaHKLNIO.

[MoHATME  «yObITKM»  BblpaXaeT  oTpuuaTeflbHble  UMYLECTBEHHbIE
NnocnefcTBMA Ha CTOPOHE YNPaBOMOYEHHOIO /nua W MNPUMEHUTENTbBHO K
paccmaTpMBaemMoil caHKuuu ABMSeTcsa  o0coboil  npaBoBoil  UKUMENR,
No3BosisoLeir obecneyntb KOMJPOPTHOCTb N 3PP EKTUBHOCTL BO3MELLIEHWS;
nocneaHee MOXET UMETb KaK AEHEXHYI, TakK U NHY0 doopmy.

Bo3mewleHne yO6bITKOB - CroOCO6 rpaxaaHCKO-MpaBoBOi 3auluUTbl U Mepa
OTBETCTBEHHOCTW, KOTOPble B T[PaX[daHCKOM nMpaBe He  [A0/IKHbI
MPOTUBOMNOCTaBNATLCA N (paKTUYECKN npeacTaB/ieHbl OAHMMU U TEMU Xe
cpeacrTeamu. 3710 006bsACHAETCA 3KOHOMMWYECKUM XapakTepom
NpaBoHapyLUeHNsl, KOTOPOMY [OO/DKEH COOTBETCTBOBaTb W  XapakTtep
BO3ENCTBMSA, a TaKKe HanpaB/IEHHOCTbIO 3TOWM Mepbl WMMEHHO Ha
yAOBNETBOPEHNE  WHTEpPecoB  MOTepneBwero, a He  HakasaHue
npaBoHapyLmnTens (nocnegHee - 3afiavya NHbIX oTpacnei npasa).




4. Cnenyet KpUTUYECKN OTHOCUTCA K TOMY, YTO NpaBo Ha BO3MeLleHue
yObITKOB B CT. 15 'K P® cBA3bIiBaeTCs C «BOCCTAHOB/IEHNEM MNpaBa», T.K. 3TO
orpaHnymMBaeT npasa nocTpagasLUero nua rno BoO3MeLLeHNI0 NoTepsb.
[MpennaraeTcs HoBas pegakumsa aTon ctartbn. HacTtb BTOpyto n. 2 cT. 15 MK
P® npeanaraetca UCK/HOUYNTb, TaK KaK OHa Ae30pNeHTUPYeT y4aCTHUKOB
rpaXkiaHCKOro o6opoTa 1 He ABMIIETCA paboTOCNOCOOHOW.

5. ABTOp BO3pakaeT NpoTMB HEOOOCHOBAHHO XECTKOro pasrpaHnyeHus
OTHOLLEHNA, BO3HUKAKOLLINX NMPU AENTIUKTE N NPU HapYyLLEHUN A0roBopa.
OTmeuaeTcst 6eCCpPOYHOCTb 3TUX OTHOLLEHUIA U BO3MOXHOCTb UX
npekpalleHns Kak No OCHOBaHUAM, yKasaHHbIM B /1. 26 TK PP, Tak n B
pesyfibTaTte crneunanbHbIX akToB (Hanpumep, cyaebHoro peLlueHums),
TpaHCOPMUPYOLLIMX 0653aHHOCTbL MO BO3MELLEHUIO YObITKOB B
0653aHHOCTb NPeaocTaBeHnsa B HaType NN AeHeXxHoe 06A3aTebCTBO.
3anpert Ha ueccuio TpeboBaHNA BO3MECTUTb YObITKM MO A0OroBOPY
OLIeHMBAaEeTCA KakK HeonpaBAaHHbIN.

6. Heobxoamm 3aKoH, perynnpyroLwnii rpaxkaaHcKo-npaBoByo
OTBETCTBEHHOCTb rOCy/1apcTBa 3a YObITKM, NPUUYNHEHHbIE UM, EF0 OpraHamm
N [NO/HKHOCTHBIMM /iMUamMK. 3almTte B Takux criydasx noanexnT UMeHHO
rpaXxlaHcKoe, a He Kakoe-nNMbo NHOe NMpaBoOMOYME.




BJIATOOAPIO 3A BHUMAHWE!
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