3/paBCTBYHTe, yBa)kaeMble U/IeHbI aTTeCTal{HOHHON KOMUCCUH!
Tema moeit paboThI -

AKTya/bHOCTh HMCC/IeA0BAaHUsI O0YC/IOB/IEH TeM, UTO 3aKOH He BOCIPOW3BOJWT B CBOUX
CTaThsIX HODMBI ~ 3aKOHOJATEJIbCTBA O HEKOMMEPUECKMX OpraHu3alusX, HeKOTOopble
TpolieccyasibHble KOJEKChl, C KOTOPHIMHM COTIPUKACAIOTCS M/IM Ha KOTOPBIE CCHUTAIOTCS CTaThU
KOMMeHTHpyeMOoro 3akoHa. OH JIUIIIb AeTaJUu3UupyeT 3TH HOPMbI IPUMEHHUTE/TLHO K aIBOKATCKOU
JieaTeIbHOCTH.

Ilesb - BBISIBIEHWE W aHA/M3 TEOPETUUECKUX M TIPAaKTMUEeCKUX MpobseM cTaTyca ajiBOKaTta B
YTOJIOBHOM TIpOL{ecce.

B nepBoii ri1aBe padoThl paccMaTpuBaeTcsi pabota AaBokaTta B Poccuiickon Oepepaumu.
CTaHOB/IeHMe W Da3BUTHE DPBIHOYHOW SKOHOMMKH CIIOCOOCTBOBA/M peasu3al[ii TpaBa Ha
rojyyeHde KBa/JU(UIIMPOBAHHOW IOPUAMUECKOW TIOMOIIM, BK/IOUYasi TIpaBO Ha BbIOOp
IOpUMUYECKOro NpeCcTaBuTess (aBOKaTa).

FOpugnueckoe TOHSITUE «CTAaTyC a/iBOKaTa» BIIePBble TIOSBUIOCH B 3aKOHO/ATe/lbCTBE 00
afBokarype c npuHsitieM PenepansHoro 3akoHa ot 31 mas 2002 r. N 63-®3 «O06 agBokaTCcKoi
JlesiTeIbHOCTU U aZBokaType B Poccuiickoit ®epepanyn». «AIBOKAaTOM SIBASIETCS JMLO, -
yKa3aHO B CTaTbe 2 3akKOHa, - TOJIyudBlliee B YCTaHOBJIEHHOM HacTosuM PesepanbHbIM
3aKOHOM MOPSi/IKe CTaTyC afjBOKaTa U MpaBO OCYLECTBIIATh aZIBOKATCKYIO /1eATe/TbHOCTb.
O06s13aHHOCTH aJjBOKAaTa MpeAyCMOTPeHbI CTaThel 7 3akoHa 00 afBokaType: «1. AfBokar obsi3aH:
1) yecTHO, pa3yMHO M JOOPOCOBECTHO OTCTAaWBaTh MpaBa U 3aKOHHbIE WHTEPeChl J0BEpUTEIs
BCEeMH He 3armpeleHHbIMU 3aKOHO/1aTeIbcTBOM Poccuiickoi ®esiepaliuu Cpe/iCTBaMu;

2) ucrosiHATL TpeboBaHUs 3aKoHa 00 00sI3aTe/TbHOM y4YacTHU a/IBOKaTa B KauecTBe 3allJUTHHKA B
YTOJIOBHOM CY/IOTIPOM3BO/ICTBE 110 Ha3HAUEHWIO OPraHOB /I03HAHUs, OPraHOB IMpeABapyUTeIbHOr0
C/IeJCTBUSL WIM Cy/a, a TakKXKe OKasblBaTb HOPHUJMYECKYIO0 TMOMOLb TIpaxaaHaM Poccuiickoi
deneparn OeCIyIaTHO B CTy4Yasix, IPeJyCMOTPEHHBIX HaCcTOSIIUM PesiepabHBIM 3aKOHOM;

3) NOCTOSTHHO COBEPLIEHCTBOBATh CBOM 3HAHMS U MOBBILLATE CBOIO KBaTU(PHUKALUIO;

4) cobnromats Kozpekc mpodeccHoHanmbHOM 3TUKUA aJjBOKaTa U WCIIOJHATH PeIIeHHs] OpraHOB
a/IBOKaTCKoW Tmanatel cybowekta Poccuiickoit ®epepauyu, PejepanbHOM TanaThl aZBOKAaTOB
Poccuiickoit @epepaliyu, PUHSTHIE B TIpe/jeiaX UX KOMIeTeHLIUH;

5) e)keMeCsS/YHO OTUMC/IATH 3a CUeT I0JyuaeMoro BO3HarpaXk/eHusi Cpe/iCTBa Ha 00ILye HY»X/bl
aZIBOKATCKOM TasaThbl

6) OCyllecTB/ATb CTpaxOBaHMe pUCKa CBOel Tpo(eCcCUOHANbHOM  MMYyIlleCTBeHHOU
OTBETCTBEHHOCTHU.

[MomuMo mpodeccHoHaNbHBIX 3HAHUM a/lBOKaTy HeoOXoAMMO 00JsiaZiaTh TaKUMHU KauyecTBaMH,
Kak TIOpSiZIOUHOCTD, 0OPOCOBECTHOCTB, 1]€/I€yCTPEM/IEHHOCTD, BOJIs, Ue/loBeKomobue. AZIBOKatT
JI0/DKeH UMeTh apTUCTHUeCKHe CIIOCOOHOCTH, ObITh XOPOIIKUM TICUXO0JIOTOM.

Bo BTOpoii rylaBe pabdOTBI PacCMAaTPUBAeTCA Yy4YacTHe QaJjBOKaTa B Yro/JIOBHOM
CyAOIIPOM3BO/CTBe.

Horyck afiBOKaTa-3alJUTHHUKa B yrOJOBHOE CYyZONPOU3BOJCTBO perjiaMmeHTUpyroT KoHCTUTyLvs
P® u YrosnoBHO-TIpOLjecCyanbHbIl KOfeKC PD.

Borpock! yuacTusi aZjBOKaTOB B CTaJUH BO30Y>K/€HHUSI YTOJIOBHOTO [le/la 3aKOHO/iaTesieM 0/roe
BpeMsi ObL/TU OCTaB/IeHBI O3 Ha/|jieXall[ero HOpMaTUBHOTO PEeTy/IMPOBaHMUS.

Ecm cnemoBath monoxkeHusM 4. 3 cT. 49 YIIK P® B ee mpekHell pefakidd, MOKHO ObLIO
orpe/ie/IUTh HarboJiee paHHIOK) BO3MOKHOCTh BCTYIUIEHHUS 3allJUTHUKA B MPOLIECC: C MOMEHTa
(hakTUUeCcKoro 3afiepkaHusl Jiilia, M0/03peBaeMOro B COBepIleHHWH MPeCcTyIlIeHusl, eC/ii TaKoe
3a7iep>kaHre ObIIO TTPOM3BeZIEHO /10 BO30Y)K/I€HUS YTOJIOBHOTO Jiefa.



B Tpereii riaBe paccMmarpuBaroTcsi OCOGEHHOCTM y4yacTMs afBoKaTa B YrOJI0OBHOM
CyZ0Nnpoun3BOACTBE.

B xoze wmccnenoBaHus ObUTH BBISIBIIEHBI C/IAYIOLIHE TPOOIEMBbI U TIPe/JIOKEHBI CJIeIyOLIHe
IyTU UX pelleHus:

1.IlonnMaHue mpaBa Ha KBaJM(UIMPOBAaHHYHO HOPHAMUYECKYIO TOMOILb B LIMPOKOM CMBbIC/IE
TO3BOJIsIeT  yTBepXK/JaTh, UTO YBSI3bIBaTb MKCIIO/b30BaHWE 3TOr0 TipaBa C CyAeOHbIM
pa3bupaTenbCTBOM HeBepHO. OTHM TPaBOM YeJlOBEK MOYKeT TOJIb30BaThCs W BHe Cy/eOHOro
pa3buparenbCTBa, B KOHKPETHBIX KU3HEHHBIX CHUTYalUsiX, a TOCyAapcTBO 00s13aHO 00ecrieunThb
ero peanusauvio. Hampumep, M.B. barnaii oTHOCHT MpaBO Ha MOydYeHHWE HOPUANUECKOU
MOMOIIM K KOHCTUTYLIMOHHBIM TapaHTHsAM TpaBocyausi. OfHaKOo /aHHasl MO3WLUs TIpU BCell ee
11e/1ecO00pa3HOCT  TIPEeJCTAB/SIeTCs HEeJOCTaTOUHO OOOCHOBAaHHOW TeOpeTUYeCKd. ITO
oObsicHsieTcss TeM, uTo B KoHcturyiuu P® peub wuzer o TipaBe Ha TOJyuyeHUe
KBa/TM(PULIMPOBAHHOM OPUMUECKON MOMOIIM, a He O rapaHTWu mpaBocyaus. HOpuandeckyro
MpUpPOJly KOHCTUTYLIMOHHOTO TIpaBa KaXJOro Ha TMOMAy4YyeHWe KBalW(ULIMPOBAHHOM
IOPUTUUECKOU TTOMOIIU CIe[lyeT BhIBOJUTE U3 «BTOPOTO TTOKOJIEHHsI» TIPaB ¥ CBOOO/, ueioBeKa 1
rpa)kJjaH1Ha, 3aKpPeryieHHOTO B /lyXe MO3UTUBUCTCKOM JOKTPUHBI MpaB ¥ cB0OO/. DTO MpaBo He
eCTb eCTeCTBeHHOe IIpaBO YesiOBeKa, a SIB/ISIeTCS] NO3UTUBHBIM IPaBOM, KOTOPOe 3aKpervleHO
Konctutynueit PO, mogobHO ApyruM OCHOBHBIM TpaBaM U CBOOO/jaM YesloBeKa U TPakJaHHHa.
[To kmaccuduKalii OCHOBHBIX TPaB M CBOOOZ TMpaBO Ha TO/yueHHEe KBaTM(HULIMPOBAHHOW
IOPUIMUECKOM TIOMOIIM C/le[lyeT OTHECTU K IOpUAUUECKHWM IpaBaM - rapaHTUsIM ueioBeKa U
rpaKJjaHyHa.

2. Ha Hawm B3risj, HeoOXoauMo yOpaTh W3 OIpefielieHHs] CI0BO «/I00Oble» WM BHECTH
JIOTIOJTHEHUST OTHOCHTENBHO OOCTOSATEe/NILCTB OTPAaHMUYEHMs aZBOKAaTCKOW TalWHBI, a WMEHHO:
«AJIBOKaTCKOM TalHOW SIB/ISIOTCST /HOOble CBefleHUs, CBsi3aHHble C OKa3aHWeM aJIBOKaTOM
IOPU/IMUECKOM TIOMOILL{M CBOEMY [JOBEpUTes0, KpoMe MH(OpMalMi O TOTOBSALIEMCS TSHKKOM U
(1) 0060 TSHPKKOM TIPECTYTIEHU.

Ha ocHoBe mpezijio)KeHHBIX TOTIPABOK 1ieieco00pa3HO BHECTH KOPPEeKTHBHI B M. 5 u. 1 cr. 17
«[IpekpaiijeHre crtaTyca ajBokata» ®efepambHoro 3akoHa oT 31.05.2002 N 63-®3 «O6
a/IBOKaTCKOW [1esiTeIbHOCTH M afiBokaTtype B Poccuiickont ®efepanin», a UMEHHO yKas3aTb
OTCYTCTBUE OCHOBAHMWM MpeKpalleHUs CTaTyca aZiBoKaTa MpY HapyLIeHWM aiBOKATCKOW TaWHbI
110 MOTHBAM 3alUThI 00IeCTBEHHBIX UHTEPECOB, OTPeAEIUTh 3TO 00CTOSTENLCTBO 3aKOHHBIM 1
He SIBJISIOLMMCSI TOCTYIIKOM, ITOpOYalljUM YeCTb Y [JOCTOMHCTBO a/BOKaTa WM yMaJstoLUM
aBTOPUTET aJBOKaTyphI.

3. Uro KkacaeTcs [OIyCKa aJBOKaTa-3allJUTHUKA K Yy4yaCTHIO B YIOJIOBHOM [iefie, TO OH
JoryckaeTcsi: 1) ¢ MOMeHTa BbIHeCEHHsI ITOCTaHOBJIEHUS O IPUBJIEUEHUU JIMIlA B KayecTse
0OBHHSIEMOTO, 3a WCK/IIOUEHHEM CaydyaeB, TipegycMoTpeHHbIX YIIK P®; 2) ¢ MomeHTa
BO30y’K/IeHHsI YTOJIOBHOTO /le/la B OTHOILIEHWH KOHKPETHOTO JIUIIA; 3) C MOMeHTa (paKTHYeCKOro
3a/lep)KaHusl JMLA, [1003peBaeMOro0 B COBepLIeHUM IIPeCcTYyIUVIeHWs, B Ilepeuyrc/IeHHbIX
cnyvasx;3.1) ¢ MOMeHTa Bpy4YeHHs YBeJJOMJIeHUS O MOZ03PeHUH B COBEPILIEHUH MPeCTYI/IeHUs B
nopsigke YIIK P®; 4) c¢ MomeHTa OObsIB/IeHHSI /Uiy, TIOZ03PEBaeMOMY B COBEpIIIeHUH
TIPeCTYTIJIeHUs], TIOCTAaHOBJIEHUSI 0 Ha3HAYeHUM CyAeOHO-TICMXUAaTPUYeCKOW 3KCIepTH3bl; 5) C
MOMeHTa Hauajia OCYILeCTBJIeHUs] WHBIX Mep MPOLeCCyasbHOr0 TPUHYXIEHUS WM WHBIX
TpOLIeCCyaNbHbIX /IeHCTBUM, 3aTparvBarOMX TpaBa U CBOOOABI JIMIA, II0/[03PEBAaeMOro B
coBepilieHuH rpectyrieHus (4. 3 cT. 49 YIIK PD).

B nenom pomnyck azBokara, aZjBOKaTCKasl JedTe/lbHOCTb Ha 3Tare J0C/aeCTBEHHOU INPOBEpPKU
TIPM3BaHbI CIIOCOOCTBOBAThH MPUHATUIO 3aKOHHBIX 1 0O0CHOBaHHBIX pelleHuH, a cieloBaTebHO,
JOCTIDKEHUIO 3a7lad CTaiuu BO30YK/eHUs yrosioBHOTO fiesa. CTOUT HaJesThCs, UTO TIPUHSTHE
®epepanbHOro 3akoHa ot 4 maprta 2013 r. N 23-®3 BBICTYNUT I/1aBHbIM, HO He MOC/IeJHUM
JOCTIKeHHeM B 1peoOpa30BaHWM MHCTUTYTa 00ecrieueH s 1paB JIUL], BOBJIEKaeMbIX B ITPOBEPKY
coo0i11rieHus1 0 TpecTyIuieHUU. Befib, Kak ObIJI0 OTMeueHO, BbIsIBJIeHHbIe TIPOOIeMbl peau3aluu
HOBBIX TIPe/IITMCAHUM, PerIaMeHTHPYIOINX BOIIPOCH! yUacTHs aIBOKAaTa B CTaIuu BO30y KAeHUs



YTOJIOBHOTO Jieyia, 00yC/IOB/IeHbI TJIaBHBIM 00pa30M OTCYTCTBHEM MX COTJIACOBAHHOTO JIeMCTBUS
co cmexkHbIMU HopMamu YIIK P®.

5. Llenecoo6pasxo gonomHuTs cT. 51 YIIK P® (0bsi3aTesibHOE yuacTre 3alUTHUKA B yTOJIOBHOM
CyZ[OTIPOU3BO/ICTBE) TI. 8: «IIpU OCYILeCTBAEHUU NPUMUDUTEIbHBIX TPOLEAYDP B Yr0JIOBHOM
CyZomnpou3BoAcTBe», a M. 3 4. 1 cT. 53 YIIK P® usnoxute B cnepyrowen pegakumu «1. C
MOMeHTa [I0MyCKa K Y4yaCTHIO B YrOJIOBHOM /Jlejie 3aljUTHUK BIIpaBe: ...3) MpUB/eKaTh
CrieL[MaancTa B COOTBETCTBUM CO cTaTbel 58 Hacrtosero Kogekca, B TOM uuc/e NcUxosora, npu
peanu3aLyy IIPUMHUPUTE/IBHBIX IIPOLeAyP B YTOJIOBHOM CYZOIPOU3BO/CTBEY.

6. B pOCCHMHCKOM yTrOJOBHO-TIPOLIECCYaJbHOM 3aKOHOZATE/NbCTBE W MEXAYHAapOJHOM MpaBe
copMuUpoOBaHa Liesasi CUCTeMa B3aMMOCBSI3aHHBIX HOPM, KOTOpble YCTaHaB/IMBAIOT B YTOJIOBHOM
CyZOTNpOW3BOACTBE  [IOMOJHUTE/IbHble  TapaHTUX TpaB W 3aKOHHBIX  WHTEpecoB
HeCcoBepILIeHHO/IeTHUX 0OBUHSIEMbIX, B TOM UHMCJ/Ie U C OTCTaBaHHEM B ICUXUYECKOM Pa3BUTHH,
He CBSI3aHHBIM C T[ICUXMYECKUM pacCTpOUcTBOM. OJHOM W3 TaKUX TrapaHTHUM SBSIeTCs
TpeboBaHue 3akoHa 00 obecrieueHMM TI0 YrOJIOBHBIM [leflaM yKa3aHHOW KaTeropuu
00s13aTe/IbHOTO yuacThst MPo(deCcCMOHa/LHOTO 3all[UTHHKA, KBaTM(DUIMPOBAaHHOE W TPAMOTHOE
OCylLl[eCTB/IeHMe TIOJTHOMOYM U 00si3aHHOCTe KOTOPOTrO TpU3BaHO KOMIIEHCHPOBAaTh
HEeCIOCOOHOCTh [JaHHBIX HECOBEPIIIeHHOJeTHUX CaMOCTOSITe/TbHO 3allWil[aThb CBOM TIpaBa |
3aKOHHbIe UHTepecChl.

CITACHBO 3A BHUMAHUE!



	Во второй главе работы рассматривается участие адвоката в уголовном судопроизводстве.

