BbicmynneHue neped uaenamu I'AK npu 3awjume BKP

YBakaeMbll Mpefcesaresib FOCYJapCTBEHHOU aTTeCTalMOHHON KOMHCCUH,
YBakaemble 4jieHbI TOCYyZapCTBEHHOM aTTeCTalliOHHOM KOMMCCHH,
CJlyliaTe/ib OYHOI'O OTAe/IeHUs: Fopuandeckoro uHeruryra @O

JJ1S1 3AaLUATEL BKP TI0 TEME € oiiieiiiiiie e eeeiee cenaeeann » TOTOBA.

Pa3sperimre rpucTyrnuTh K JOK/IaAY.

LHemsto BKP sBAsiioch W3yueHWe TIPaKTWKW TIPUMeHeHHWsl OpauHOTO /IoToBOpa B
Poccuiickoii ®efiepaliyi.

AxTyanbHOCTb 00yc/oBeHa TeM, uTo CeMeliHble TIPaBOOTHOLLEHUs SIBSOTCS OJJHUM U3
OCHOBOIIOJIATAIOIIMX BH/IOB OOIIeCTBEHHBIX OTHOLIeHWH. Bosbliioe 3HaueHwe B 000 cdepe
TNPaBONPUMEHEHNUSI MMEIOT M HMYyLIeCTBeHHble OTHOLIEHWs. bBpauHbld [J0roBop, SB/SACH
PeryJsiTOpOM HMYLIECTBEHHbIX OTHOLIEHWM CYTPYroOB, CTAHOBWUTCS JIEWCTBUTENBHO Ba)kKHBIM
TIPaBOBLIM UHCTUTYTOM.

[ist focTibKeHusi ey B paboTe ObIH MOCTaB/IEHbI U pa3peliieHsbl C/iefyoliye 3ajauu:

- paccMoTpeTb HWCTOPUIO BO3HUKHOBEHUsS W Pa3BUTHS MHCTUTYTa OpayHOro
nmorosopa B Poccuuy;

- ONpeJleIuTh TIOHATHE W TIPaBOBYIO TIPHUPOAY OpayHOro JI0roBOpa MEXKAY
CyTpyramu;

- TIPOAHATM3UPOBATh IEMEHThI OPayHOTO I0TOBOPa;

- U3YUMTD TIOPSIZIOK 3aK/TIOUeHus: OpauHoro JOoroBopa;

- TIpOaHA/M3MPOBaTh OCOOEHHOCTH TIPOIEAYPbl W3MEHEHUS U PaCTOP>KEHUS
OGpauHOTO0 JOTOBOpPA, B TOM YKCJIe B YCIOBUSIX pa3sziesia UMYIIeCTBa;

- paccMoTpeThb TIpoOJieMbl TPUMEHEHWs W TIYTH  COBEpIIeHCTBOBAHUS
3aKOHO/IaTe/IbHOTO PETy/IMPOBaHUs HMHCTUTYTa OpayHOTO I0T0BOPa;

- TIpe;JIOKUTb pEeKOMeHJalWU C Le/bl0 COBepLIeHCTBOBAHUS I[1PaBOBOrO
peryJIMpoBaHusl HCTUTYyTa OpauHOro JoroBopa.

PaccmoTtpeHo cofiepkaHue paboThl, KOTOpOe BK/IHOYAeT BBefleHWe, 3aK/IHueHne U Tpu
OCHOBHBI€ I1aBbl:

o BPAUHBIN JOI'OBOP KAK OBBEKT I[IPABOBOI'O PEI'YJIMPOBAHNSA

o [TIOPANOK 3AK/ITIOYEHNA BPAYHOI'O OOI'OBOPA: NO3BOJIEHUA U
3AIIPETEI

o M3MEHEHUE, PACTOP)XEHUE W TIPM3HAHWE HEJEVCTBUTEJBHBIM
BPAYHOI'O JOI'OBOPA: ITPOBJIEMbBI I[IPABOITPUMEHEHVA

1 PACKPBITHI TaKWe MOMEHTHI, KaK

J NcTopust BOSHUKHOBEHMS ¥ Pa3BUTHUS UHCTUTYTa OpauHOro JoroBopa B
Poccum

J [ToHsiTWe W MpaBoBas Npupoja 6pauHoOro JOToBOpa

o XapakTepuCTHKa CyObeKTHOTO cocTaBa OpayHOTo JOroBOpa

J CopepxaHue 6pauHOro J0ToBOpa

J OcHOBaHMs, TOPSAAOK U TpaBOBble TMOCAeACTBUS WM3MeHEHUs WU

pacToOp>XeHUs: OpauHOTro JOroBOpa
o OCHOBAHHUS M TIpaBOBbIe IMOC/AeACTBUS TMpU3HaHUsA OpauHOTO JOroBOpa
HeJleiCTBUTENbHBIM



Ha gaHHOW  TeopeTHuecKOW OCHOBe MHOKO ObUIH TIPOAHAIM3UPOBAHbI  CrelUdrUIecKre
CBOMCTBa OpavyHOTO JIOTOBOPA.

AHamiz GpauHOro J0roBOpa, KakK OOBeKTa IPaBOBOrO peryJMpoBaHWUS,
TT03BOJISIET C/IE/IaTh BIBOZ, O ToM, uTo coriacHo cT. 40 CK P® GpauHbIM J0rOBOPOM
TIPU3HAETCS COTJIAllleHWe JIWI], BCTYTAoIMMUX B OpakK, WiIK coTJallleHue CyTpyToB,
oripeiesisftoiriee UMYIl[eCTBeHHbIe TpaBa U 00s13aHHOCTHU CYIIPYTroB B Opake u (UIH)
B C/lyuae ero pacTop>KeHus.

N3 naHHOM feduHULINY BBITEKAIOT C/ie/lylollre MprU3HaKu /I0roBopa:

- OpauHbIli OTOBOP - 3TO COTJIallleHUE;

- cyOBeKTHBIN COCTaB [J0OroBOpa - 3TO JiMIla, BCTymawide B Opak, WU
CyTpyTH;

- cojep>kaHuWe [OOroBopa - OIpejie/leHWe UWMYI[eCTBEHHbIX TIpaB U
06s13aHHOCTEN CyTIpyToB;

- mepuoJ, AeMCTBUS MOJIOKeHUM A0TroBopa - B TeueHHe Opaka W (M/IH) Iocje
ero pacTOp>KeHus.

BpauHblli [0OTOBOP MOJKET SIBUThCS CBO€OOpasHbIM HMYIIECTBEHHBIM
KOJIeKCOM KOHKDETHOM CYMpPY>XeCKOM TMaphbl, [leTajJbHO oOmpejesis MpakKTUuecKu
BCe MMYLLeCTBEHHbIE aCleKThl CEMEMHOW XKU3HU.

[IpakTHUecKoe Ha3HaueHWe OPAayHOI'0 /OrOBOpa COOTHOCUTCS C 1[e/IbI0 €ro
3aK/IlOUeHUsT - U3MEHMUTh 3aKOHHBbIM peXUM UMYIlecTBa CYINpPYroB Ajs
MaKCHUMaJ/IbHOTO ero MpUCIocobieHrst K ToTpebHOCTSIM CYTpyTOB.

CybbekTamMu OpauHOrO [IOrOBOpa MOTYT OBITh: TOJIHOCTBIO [leeCIioCOOHBIe
COBepIIeHHOJIeTHUEe, a TakXKe SMaHCUINIUPOBaHHbIe HeCOBepIlIeHHOJIeTHUE
MY’KUMHA U KeHIIMHA; T0C/ie TOCyJapCTBeHHOU perucTpaluy 3akaroueHns Opaka -
HecOBeplileHHOJ/IeTHUe, TI0/IyUuBIlIMe pa3pelleHue CO CTOPOHbI COOTBETCTBYIOIIEr0
roCyZJapCTBEHHOI0 OpraHa Ha BCTyIUIeHWe B Opak; C COTrjlacusi TIOTeuMTess -
OTpaHUUeHHO JleecriocobHbIe COBepllieHHOIeTHHEe MY>KUMHA U JKeHII[MHa.

B pabote MHOIO MpOBeJeH aHa/M3 MOPsiAKA 3aK/I0ueHuss OpayHOro A0roBopa.
Tak, TIpUMepHBIM TMepedyeHb YCJIOBUM, KOTOpble MOTYT OBITh BK/IIOUEHbI B
OpauHbIii fOrOBOP, ompenesieHbl B M. 1 ct. 42 CK P®. Tak, cynpyru B 6pauHom
JIOTOBOPE BIpaBe YCTAaHOBUTH CJieJyIollee:

- U3MEHUTh YCTAaHOBJIEHHBIM 3aKOHOM PE>XHM COBMECTHOUM COOCTBEHHOCTH;

- YCTAHOBUTb pEeXHWM COBMECTHOM, [0JeBOM WM  pa3jenbHOu
COOCTBEHHOCTH Ha BCe UMYII[ECTBO CYTIPYTOB, Ha €ro OT/e/ibHble BUABI WU Ha
MMYI[eCTBO KaXJOr0 U3 Cylpyros;

- OTIpeJie/TUTh MpaBa U 00s13aHHOCTHU CYIIPYTOB T10 B3aMMHOMY CO/Iep>KaHUIO;

- YCTaHOBUTH CIOCOOBI yUacTHsl CyTIPYTOB B A0X0Zax JIpYT IpyTa;

- OrpefenuTh TIOPSAOK HECeHUs KaXJblM W3 CYNpPyroB CeMeWHBIX
pacxo/oB;

- OIpeJle/IUTb MMYLIeCTBO, KOTOpOe TIOAJIeXXUT Iiepefade KaX[OMy U3
CyTIDYTOB B C/Iy4yae pacTop>keHus1 Opaka;

- BK/JIOUMTb B OpauHbIi JJOrOBOp WHBIE IIOJIOXKEHUS, Kacaloluecs
HMMYII[eCTBeHHBIX TIpaB U 00si3aHHOCTelH CyTIpyTroB.

[IpegmMeToM  OpayHOro JOrOoBOpa He  MOTYT  SIBASTBCA  JIMUHBIE
HeUMYyLlleCTBeHHbIe OTHOLLIEeHUsS MeXXAy CylpyraMu, a TakKe MX JIMYHbIe IpaBa B
OTHOILIEHUU JleTeu.

B cootBerctBuM c m. 3 cT. 42 CK P® OpauHblii AOrOBOp HE MOXXET



cojiep>kaTh YC/OBUSI, OTpPaHUYUBAlOIIHeE:

- IPaBOCTIOCOOHOCTH WJ/TU [1eeCroCOOHOCTh CYTIPYTOB;

- TIpaBO CyNpyroB Ha oOpaileHue B Cy/ 3a 3alUTON CBOUX TPaB;

- TMpaBO HETPYAOCIOCOOHOTO HYJKJAAIOIIErocs Cymnpyra Ha IoJiyueHue
COJieprKaHusl.

BpauHblli [OrOBOp COCTaB/seTCsI B THUCbMeHHOW ¢dopme U TIOJJIEXKUT
006si3aTeTbHOMY HOTapHaJbHOMY yA0CTOBepeHHI0. OH MoXKeT ObITh 3aK/I0UeH Kak
0 3aKjoueHus Opaka, Tak W B mepuos Opaka. OfHAKO BCTYyIJIeHHWE B CHITY
rocselyeT ToJIbKO C MOMeHTa roCy/JapCTBeHHOH pervcrpaiuu bpaka.

B wucolenoBaHuM, TIPUMEHWTENIEHO K €ro IieisiM, Hallla CBOe OTpaKeHue
npoOsieMa M3MeHeHUsl, PACTOP)KEHWs] W TpPU3HAHUS HeJeHCTBUTE/bHBIM OpayHOro
noroBopa. CemMelHOe 3aKOHO/IaTe/ILCTBO TIPEJOCTAB/ISeT CYIIPyraM MpaBoO W3MEHUTh WU/TH
PacTOPrHyTh OpayHbIi AOTOBOP B /I0O0e BpeMs 10 UX CorJiallieHut0. Takoe coraiieHue
3aK/II0UaeTcs B TOU ke (popme, UTO U cam OpauHbIiA AOTOBOP.

[To oOiiemMy TipaBWIy He JAOIYCKAeTCs OJHOCTOPOHHHMM OTKa3 OT HCIIOJTHEHMUS
OpauHoro goroBopa. OHaKo r00asi U3 CTOPOH MOKET 06paTUThCS B CyZl C TpeboBaHHEM
O PACTOp)KeHWM WM W3MeHeHWH OpauHOro JoroBopa IO OCHOBAaHUSIM W B TIODSIIKE,
KOTOpbIe TIpefyCMOTpeHbI ['pakaaHckuM KoziekcoMm P®. B cootBeTcTBUM co cT. 450, 451
I'K P® TakuM#U OCHOBAHUSIMU SIBJISIFOTCS:

- CyIIeCTBeHHOe HapyllleHHe J0roBopa ApPYyrol CTOPOHOM (CyIeCTBeHHBIM
TIPU3HAETCST HapyIlleHWe, KOTOPOe BJIeUeT /ISl PYTOi CTOPOHBI TaKo# yiep0, yTo OHa B
3HAUMTE/IbHON CTEeTeHW JIMIIaeTCsl TOro, Ha uTo Oblla BIpaBe pPACCUMTHIBATEL IIPU
3aK/TFOUeHHH JOTOBOPaA);

- HBIE C/TyYau, TIPeyCMOTpeHHbIe 3aKOHAMU WU ZIOTOBOPOM;

- CyIIecTBEHHOe W3MeHeHWe O00CTOSTeNbCTB (M3MeHeHHe O00CTOSITe/bCTB
HaCTOJILKO, UTO, eC/Ti ObI CTOPOHBI MOTJIM 3TO Pa3yMHO MPeJBU/ETh, OTOBOP BOOOIIe ObI
He ObIT 3aK/TFOUeH UK OB ObI 3aK/TFOUeH Ha 3HAUMTETbHO OT/TMUAIOIIUXCS YC/IOBUSX).

B pabote oOpatlijaercsi BHMMaHe Ha TO, YTO TIpeXkJe ueM 00paTUuThbCs B CUJTY II. 2
ct. 452 'K P® B cya, oAuH Cynpyr [AOJDKEeH IOJYy4YWUThb OTKa3 OT APYroro Ha
Tipe/ijio)kKeHre U3MEHHUTh WM PAaCTOPTHYTh AOTOBOP JIMOO He TOJIYyUUTh OTBET B
CPOK, YKa3aHHbIM B TIpeJJIOKEHWHM WIX B OpayHOM [OrOBOpe, a TMpPU €ro
OTCYTCTBUU - B TPUALIATUAHEBHBIU CPOK.

CormacHo 1. 1 ct. 44 CK P® OpauHbIii AOTOBOP MOXKET OBITH INMpPU3HAH
HeleCTBUTEIbHBIM B CyZeOHOM TIOpsifike TIOJIHOCTBIO WM B YacTU. B cumy CT.
180 'K P® B nocsiefHeM cjyuyae OH COXpaHsieT CBOe [leliCTBUe, 3a UCK/II0UeHHueM
yaCTH, MPU3HAHHOMW HEeJleCTBUTE/IbHOM.

[Ipu mipu3HaHUM OpPavyHOrO [JOTOBOpA HeAEHCTBUTETbLHBIM TaKOW JOTOBOP
He BJ/leUeT TeX IIPaBOBBIX IIOCJ€ACTBUM, Ha KOTOpble OH ObLI HampaBjieH C
MOMeHTa ero 3akjrodeHusi. CTOpPOHBI BO3BpalljalOTC B I[IepBOHAayYalbHOE
COCTOSIHWE, O3Hayamwllee, YTO KaXKZas M3 CTOPOH (KaXKAbIM Cyrpyr) obsi3aHa
BO3BPAaTUTH [PYroM BCe MOJIyUeHHOe B CJeJKe.

C TpebGoBaHWeM O MpPHU3HAHUU OpayHOTO [IOTOBOpa He/elCTBUTE/bHBIM
MO>KeT 1o 0011[emMy MpaBuIy 00paTUTHCS OJWH U3 CYTIPYTOB.

AHanmv3 TpaBOBOM JIMTEpaTyphbl MO3BOWI CJleNaTh BHIBOZ O TOM, UYTO B Poccuiickoit
@enepalii  Ha 3aKOHOJIATE/ILHOM ypPOBHE He [0 KOHI]a pacCMOTPEH BOMPOC O



HeJIeHCTBUTEIbHOCTY OpayHOro JJ0roBopa, B YaCTHOCTU WM3-3a OTCYTCTBHSI HOPM B CEMEMHOM
TIpaBe CyZiaM MPY paCCMOTPEHUU U pa3pelieHN HHAVBUYaIbHO KOHKPETHBIX JIe/T [IPUXO/UTCST
PYKOBO/ICTBOBAThCSl HOPMaMM IPayKIaHCKOT'0 3aKOHOZATe/THCTBA.

B pabore ObumM cAenaHbl TakKkKe W JApyrHe BBIBOABI U TIPEIJIOXKEHUs TIO
COBEpILIEHCTBOBAHUIO  OT/IE/IbHBIX HOPM, KAacCaloLLMXCSl pa3HbIX acrnekToB OpayHOro
JloroBopa.

CoBpeMeHHOe COCTOSIHMe [IOTOBODHOTO TIPaBOBOTO  peryJUupoOBaHUs
HMMYII[eCTBEHHBIX OTHOIIIEHUM MeXy CYylpyTraMu:

1) GpauHbIii JOTOBOP TI0 CBOEM TPABOBOU TIPUPOJe SABJISETCS T'Pa’KJAaHCKO-
TPaBOBBIM JOTOBOPOM, 00JIafiatoIuM  OTIpe/ie/IeHHOW — crielfu(uKou: 0coObIit
CyOBbeKTHBI COCTaB, CO/lep)KaHWe W TpeAMeT A0roBOpa, JIMYHO-0BEPUTeTbHBIN
XapakTep, TeCHelI1ast CBSI3b OpayHOT0 AOroBopa 1 Opaka;

2) 3aKOH TI03BOJISeT BK/IIOUUTH B JOTOBOD JIHOObIe TI0/I0XKeHUSsI, KaCaroluecs
VMYIIeCTBEHHBIX OTHOIIEHWH CYyINpyroB, TIpU COO/IOIEHUM YCTaHOBJIEHHBIX
3aKOHOM OTPaHUYeHU;

3) mpaBo Ha 3ak/atoueHHe OpauHOro JOroBOpa CYyleCTBYeT He3aBUCHMO OT
TI0/jauy 3asiBJIEHUS O 3aK/roueHun Opaka;

4) mo TOCYyJapCTBEeHHON perucTpauuy 3ak/ioueHHss Opaka 3ak/iroueHue
OpauHOro J0OTrOBOpa MeXKJy JIUIaMH, XOTs Obl OJHO U3 KOTOPBIX SIBJISETCS
HeCOBepIIeHHO/IeTHUM, HEBO3MOJXKHO;

5) OpauHBI [JOrOBOP MOXXET 3aK/IIUUTb OTPAHUUYEHHO JeecriocobHoe
COBepIlIeHHO/IeTHee JIULIO C COTJIacys TOTeunTers;

6) OpauHbIi OTOBOP MOJKET OBITh 3aK/IFOUeH TOJBKO JIMUHO;

7) B cocTaBe OOIIero WMyIecTBa CyIpPyroB MOTyT OBITh KakK IipaBa
TpeboBaHUs, TaK U 00SI3aHHOCTH TI0 MUCIIOTHEHUIO;

8) omiMuMe pexXMMa COBMECTHOM COOCTBEHHOCTH, OIpeje/isieMoro B
OpayHOM ZOTOBOPE, OT 3aKOHHOT'O COCTOMUT B TOM, UTO CYIIPYT'd MOTYT YCTaHOBUTH
TaKOW pPe>XXUM U B OTHOIIIEHWH OT/Ie/IbHBIX BU/IOB UMYIIIeCTBa 000UX CYIIPYyTroB, U B
OTHOILIIEHUM UMYILleCTBa KaXkKJ0T0 U3 CyIpyroB;

9) oTMMuMeM [0/IeBOTO peXHMa OT peXXKMMa COBMEeCTHOW COOCTBEHHOCTU
SIBJISETCSI  BO3MOXXHOCTb  U3MEHEeHUs] COOTHOIIeHHUs [JoJjied  CymnpyroB B
TIpHUHAa/IeXKall]eM ceMbe UMYIIeCTBe;

10) rsaBHBIM TIPUHLUIT COCTaBeHMsT OpauyHOro JOroBopa: TaKOMW JOroBOP
[IO/DKEH YUUTBIBATh KaK MOXXHO 0OJIbIlle BapUaHTOB Pa3BUTHS CUTYAI[UU.

VTak, MO>XKHO TIDUMTH K BBIBOJY, UTO OpauHbIM JAOTOBOP TpeJHAa3HAUEH [IJIs
YKperJleHUsi UHCTUTYTa CeMbM, [03BOJisisi OoJiee TOJIHO YUYMTHIBAaTH WHTEPECHI
KaXk/IoTO U3 CYIMPYrOB, YMEHBIIWUTh KOJWUECTBO CIOPOB M KOH(JIUKTOB MEXAY
HUMH, a Ha CJlyuyai pa3Bo/a U pasjesa UMYILeCcTBa - PEeLIUThb 3TO LIMBUIM30BaHHBIM
criocobom. BpauHbIii 0TOBOp CyljecTByeT AJis Opaka, a He Ha00OpOT.

[Joknan 3akoHueH. bsiarozapro 3a BHUMaHYe.



