BY3

BbIMYCKHAA KBAJTMOUNKALMOHHASA PABOTA
Ha Temy:
«lpakgaHCKO-NpaBoOBasA OTBETCTBEHHOCTb
rocyaapcrTsa 3a Bpef, NPUYNHEHHbIN
npeanpuHUMaTeNAM»

BbINnoOMIHUN:

HayuHbiln pyKoBOAUTENb:



Llenb U 3apa4u

Ilensb - npoBefieHWe KOMIUIEKCHOTO aHajiM3a 3aKOHOAATe/bCTBA O BO3HUKHOBEHUU
OTBETCTBEHHOCTH roCyZlapCTBa, B CleCTBUE TIPUUYMHEHUS Bpeza
TIpeINPUHUMATETbCKOU JleITe/IbHOCTH.

3ajauu:

1. PaccmoTpeTb rocyapCTBO Kak CyObeKT rpak/IaHCKO-TTPaBOBbIX OTHOIIIEHUM;

2. TlpoaHanu3upoBaTh OIBIT 3apy0OeKHbIX CTPaH B acreKTe I'Pak/IaHCKO-TIPaBOBOM
OTBETCTBEHHOCTU TOCYAApCTB;

3. MHN3yuuthb HOPMaTHUBHO-TIPaBOBYO OCHOBY rpak1aHCKO-TIPaBOBOM
OTBETCTBEHHOCTU rocyzapcTsa B Poccurickon denepariuy;

4. PaccMoTpeTb COBpeMEHHOe COCTOSIHMe M MeTO[bl HCC/e[JoBaHUSI IIPO0JIeMbI
3all[UThl TIpaB M BO3MeLleHUs Bpeda ydyaCTHUKaM TMpeArpUHUMAaTe/TbCKUX
OTHOILIEHUM;

5. BbIgBUTH Tpesesibl OTBETCTBEHHOCTU TOCYAAPCTBA KaK yYaCTHUKA FPaKJaHCKUX
TIPABOOTHOLLIEHWU T10 3aKOHO1aTeIbCTRY Pd;

6. [IlpoaHanu3upoBaTh O0OCOOEHHOCTh TI'PaXKJAAHCKO-TIPABOBOM OTBETCTBEHHOCTH
roCyJapCTBa 3a Bpe/l, MIPUYMHEHHbIM TIPeATIPUHUMATEISIM.




Cyb1beKTbl rpaX;J,aHCKOro npaBa

CYBBEKTBITPAATAHCKOI'O ITPABA

rpadlaHe OPraHi ALy
(pisieckae mna) (IOPITIMECKIIe ML) roCyIapeTBO
: - MYHILD TIATEHELE
Pocctickan Defeparpia cvOvextst PO obpmosaams




Knaccndumkauma o6beKToB rpaXkaaHCKUX NpaB

pynna KnaccmpukKaumm Buabl 06beKTOB

Belin — BelWwu
— Ha/IM4YHblE OEHbIU
— UEHHble byMaru
NHOEe nMyLLecTBo — MMYLLECTBEHHbIE NpaBa
— 0e3Ha/InYHble AeHEeXHble CpeaCcTBa
— undpoBble NpaBa
— 06e3]0KyYMeHTapHbIe LLeHHble byMaru

PaboTbl 1 ycnyru — pe3y/braTtbl paboT
— OKasaHue ycnyr
NHTennekTyasbHas — OXpaHseMble pe3ysbTaThl
NeaTenNbHOCTb UHTENNEKTYANIbHON AEeATENbHOCTU
— MpPUPaABHEHHbIE K HUM CpPeacTBa
MHONBUOYANN3ALNN

HematepuanbHble 6bnara -



MoHATHE U BUAbI FPaXKAaHCKO - NPaBOBOM

OTBETCTBEHHOCTUA
ITOHSITUE U BUJIbl I'PAYXKJIAHCKO-ITPABOBOU OTBETCTBEHHOCTH

['parkiaHCKO-TIpaBOBasi OTBETCTBEHHOCTL — 2TO (pOpMa rOCYAAPCTBEHHOIO MPHUHYIKICHHS,
CBA3aHHAsl C TMPUMEHEHMEM CaHKUMH MMYIIECTBEHHOTO XapakTepa, HaIlpaBJIeHHBIX Ha
BOCCTAHOBJICHHE HaApYLICHHBLIX I[paB M CTHUMYJIHPOBAHHE HOPMAJIbHBIX JKOHOMHYECKHX
OTHOIIEHHI FOPHUIUYECKH PAaBHOIPABHEIX YYACTHUKOB IpakJaHCKOTO 000poTa

BU/Ibl I'PAYJIAHCKO-TTPABOBOU OTBETCTBEHHOCTH

B 3aBUCHMOCTH OT 0COOEHHOCTEIH ITo OCHOBAHHIO Ilo pasmepy Ilo criocody
B3bICKAHHSH pacrpeaeicHuA
cOCTaBa IpaBOHAPYIIEHHS BO3HUKHOBEHHUA YOBITKOR W <o o sinh o]
»| 3a HEeHCIIOIIHEHHE JICHEAKHBIX . oneBas
obszareneeTh (cT1.395 I'K) A
»  oroeopnas »> Tonnas . C
o OTBETCTBEHHOCTHL DE3 BUHBI . OnapHas
(cT.401 I'K)
i » CyOcuaunapHas
™ 3a uyixvio BUHY (cT. 403 T'K
ot Y { ) | BHemororopHas | OrpannyeHHas =
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"| OCHCTBHA CBOMX
¥ 3a pocpoUKy NPHHATHA paboOTHHKORB
ucnoiHeHus (cr.406 I'K)




Mepbl 3alllTbl TpaxXaaHCKMUX TMpaB BK/1KOYHaAKT B cebs rPaxgaHCKO-rpaBoBbIE
CaHKUuKn, KoTopble, B CBOKO o4epeadb, BK/THOYHakT B cebs MepPbl OTBETCTBEHHOCTN.

Kpome ToOro, uccneposatensmy caenaH eue OAuH BbIBOA. «Mepbl 3aluThbl
COCTOSIT U3 OpPraHU3auUMoOHHO-MPEBEHTMBHbLIX MEpP W TpaXaaHCKO-MPaBOBbIX
CaHKUMA, a nocnedHne COCTOSAT W3 CaHKUWiA, SBASIOLWINUXCS  Mepamu
OTBETCTBEHHOCTU, U CaHKLINIA, KOTOPbIE TAKOBLIMU HE SIB/IAKOTCS».

Takke B  uUCCMedoBaHMAX  HaxoAuMT  CBOe  OTpaeHne  npobrema
3/10ynoTPebneHnst npaBoM, ABMAOLWAACA OAHUM U3 BaXKHbIX BOMNPOCOB 3alUUThI
npaBa. OCHOBHbIMW TMOHATUSAMM Teopun 3n10ynotpedneHns npasom O.A.
[TopoTMKOBa Ha3blBAET KaTeropum «CyobEKTMBHOE NpaBO» U «OCYLLUECTBEHNE
npaBa». Takoil Noaxond OCHOBAH Ha MHEHUW, YTO MepBasi KaTeropus ABNSETCH
CpeACcTBOM 3/10yNOTPeO/ieHns, a BTopas BbICTyNnaeT BHeLWHen dopmoin
BbIpaXXeH1si NepBO.




B Tpex OCHOBHbIX 3afieMeHTax - nnartesibUWmK, nosyvaresb naarexa n npuymHa
nfarexa - KOMMNeHcauuss B COOTBETCTBMW C EBpONeEnckoil KOHBEHLIMEN
npeacTaB/SeTCsa KOHLUEeNTyaslbHO CXOAHOW C KOHCTUTYLIMOHHOW TpakaaHCKOW
OTBETCTBEHHOCTM.

XOTS MPUMEPOB MUCTUHHBIX KOHCTUTYLMOHHBLIX AENMUKTHLIX CUCTEM HEMHOrO,
CYLLEeCTBYEeT MHOXECTBO /MTepaTypbl, B OCHOBHOM amMepUKaHCKOW, No Teme

KOHCTUTYLIMOHHbIX NpaBOHaPYLLEHWA. YunTbiBas KOHLENTYyasIbHYHO
NAEHTUYHOCTb MEXy ABYMSI BUAAMKU OTBETCTBEHHOCTW, MOXHO NoAymMaTb, YTO
nutepartypa no KOHCTUTYLIMOHHbIM NpaBOHaPYLLIEHUAM CTaHeT

MHOroobeullarLleilr  OTApPaBHOWM  TOYKOW AN MOEro rnoucka Teopuun
crnpaBed/IMBOCTM B NOAJAEPXKY OTBETCTBEHHOCTU rocygapcTs-yneHos EC.
dakTnyeckn, vactb lll ctatbu CTaHET 3KCNepuMeHTasIbHOM MPOBEPKON 3TOW
rmnotesbl. Llenb 6yaer cocToATb B TOM, 4YTOObl M3YyUMTb OCHOBHbIE TEOpPUK
cripaBed/IMBOCTW, KOTOPble BbIABUTAOTCA B NOAAEPXKKY KOHCTUTYLMOHHOW
OTBETCTBEHHOCTM 3a rpaX[AaHCKMe MpaBOHAPYLLUEHUS, C LENb OLUEHKN UX
LenecoobpasHoOCTU B KayecTBe TeOopuil OTBETCTBEHHOCTW rocyaapctBa B
EBponenickom cotose.




IOpuanyeckas oTBeTCTBEHHOCTb CYObEKTOB

npeanpuHMMaTeIbCKOU AeATe/IbHOCTU

IOpumueckas OTBETCTBEHHOCTh CYOBEKTOB
npePHHHMATEIbCKOI /1eATEeIbHOCTH

Y

[lozuTnsHag
OTBETCTBEHHOCTD (OTBETCTBEHHOE
OTHONICHHE K JIe]Y)

HeratuBHasi OTBETCTBEHHOCTD
(rmocyeacTBre nMpaBoHapyIIeHus )

= [Io orpacaesoii
B 3aBUCHMOCTI OT 00beKTa HPHHALIEKHOCTH
BO3/IEHCTBUSA

: ['pakancko-rpaBosas
OTBETCTBEHHOCTh
HI\I}’I_LICCTB(‘I'IHHH
OTBETCTBEHHOCTD (BO3/CHCTBHE
E—
Ha UMYIIECTBEHHYIO cdepy AJIMUHUCTPATHBHO-
[paBOHAPYILIHUTE s ) [IpaBoOBasA OTBETCTBEHHOCTb
: YronosHo-1pasosas
OTBETCTBEHHOCTH JUYHOTO OTBETCTBEHHOCTDb
»  xapakrtepa (Bo3jcHCTBHE Ha
JIMYHOCTH TIPAaBOHAPYIIUTEJIS )
5 Hanoroso-npasosas

OTBETCTBEHHOCTD




BoiBoabl KOHCTUTYLUMOHHOrO cyaa PO

1.

Yactb 3 ctatbn 55 3 KoHcTuTyuum Poccuiickoit degepaumm MOXeT 0060CHOBbIBATb MNpaBOBble
orpaHuyeHnsa npasB W cBOOOA TO/ILKO B TOM C/iydyae, €C/ii OHW COOTBETCTBYHOT TpeboBaHUAM
cnpaBef/IMBOCTN, ABMAKTCA 000CHOBaHHbIMKM, COpasMepHbIMW,  NPOMOPUMOHa/IbHBIMU U
HeooXxoANMbIMKN ANa obecnevyeHnsa 3awmTbl KOHCTUTYLMOHHO 3HAYMMbIX LLEeHHOCTEW, B TOM yucie
npas M 3aWuTbl UHTEPECOB APYrUX NOAEeRn, He UMEKT 06paTHOM CU/bl U HE BIIUSOT HA OCHOBBI
KOHCTUTYLMOHHOIO npaBa; CYyObeKTbl COOTBETCTBYIOLIMX MNPABOOTHOLUEHWUA [OO/HKHbI UMETb
BO3MOXHOCTb pa3yMHO NMPOrHo3npoBaTh NocnefcTBMUSA CBOEro nosefeHus, ooiTb yBepeHHbIMU, YTO
nx othnumanbHO NPU3HaHHbIA CTaTyC OCTaBasICA HEM3MEHHbIM, Takke NPMOoBpPEeTEHHbIE MK NpaBa,
3ppeKTMBHOCTN 3alLUTbI MpaB CO CTOPOHbI rocyapcTBa.

OTMeHa cpoka MCKOBOW 0aBHOCTU WUAW BBeAeHne 6onee O/INTENbHOIO CpoKa B 3aKOH O Bo3Bpare
CpencTB U3 rocyaapCTBEeHHOro 6roaketa o3HavaeT, YTO BO3MOXHOCTb B3bICKaHUSA 3a40/HKEHHOCTH
No 3TUM cAefikam B TedeHue nepuoga, He orpaHnM4YeHo KOHKPETHOW CTPYKTYpPOW, NO3TOMY co3faeT
HeonpeAeneHHOCTb B NPaBOBOM cTatyce nosiydaresieil aTmx cpeacTts, 4YTO, B CBOK oyepenpb,
NPUBOANT K HEOBOCHOBAHHOMY OrpaHWYeHu0 X UMYLLECTBEHHbIX NpaB, HapylleHuto 6asiaHca
OOLLECTBEHHbIX W YacCTHbIX WMHTEPEcOB W, criefoBarte/ibHO - paspelleHne KOHCTUTYLMOHHO-
NPaBOBOro pexunma, KOTopblii ABNAETCA rapaHToM CTabu/ibHOCTU npeanpuHUMaTe/IbCKON cpeapbl,
BbITeKatollee 13 ctarein 8 (Yactb 1), 34 (yacTtb 1) n 57 KoHcTutyumnmn Poccuiickoin denepaunn,
BbllweykazaHHad no3vumsa  KoHctuTyumoHHoro Cypa  Poccuiickon  degepaumn  HaxoauT
noATBEPXAEHME B NMpakTuke npumeHeHus EBponeiickoro Cyaa no npasam 4esioBeka, B YaCTHOCTMU:
YCTAHOB/IEHHbIE 3aKOHOM CpPOKM [aBHOCTU 3aluuialoT  noTeHUMaslbHbIX OTBETYMKOB  OT
NMPOCPOYEHHBLIX TpeboBaHMin N O0CBOOOXAAKT CyAbl OT HEO6XOAMMOCTU MPUHMMAaTb pPeLleHns Ha
OCHOBaHWW [oKaszaTeNbCTB, YTO CO BpPeEMEHeM Mpuobpenn CcBOWCTBa HeonpeneneHHoCcTn wu
He3aBepLUEeHHOCTN.

B noctaHoBnswouwen vyactm KoHctutyumoHHoro Cypa Poccuiickoin ®epepaumm OH NPUXOANUT K
BbIBOAY, YTO 3akoHogaTeNb AO/DKEH onpefennTb B npefenax CBOeW KOMMETEHUMN KOHKPETHbIN
CpoOK Anst nyHkTa 4 ctarbn 934 [paxpaHckoro kogekca Poccuiickon ®epepaumm n ctatbs 116
depnepasnbHoro 3akoHa «O peaepansHom 6rogxkeTe Ha 2007 rog».




3aKJ1lo4YeHue

Mpouenypa npuBEUYEHUS TOCydapCcTBa K OTBETCTBEHHOCTU OCYLIECTBASIETCS B
pamMKax MEeXOTPac/ieBbIX OTHOLUEHWA, PeryiMpyemblx OHMKETOM U TpaAaHCKUM
3aKoHOAaTeNbCTBOM. B TO e Bpemsi posib rpaXKaaHCKO-NpPaBOBOM 4YacTu B pamKax
MEXCEeKTOPa/IbHOrO pPeryiMpoBaHust B LIE/IOM HuBenupyeTcs. [paBoBoii cTaTyc
rocygapcTea Bcerga 00yC/NOB/EH FOCYAAapCTBEHHOM BNacTbid U rocyAapCTBEHHbIM
cyBepeHuTeToM. [MpaBOTBOPUECTBO SAABMSIETCA NpeporaTtvuBoi rocyaapcTea. CosgaHme
HOPM NMpaBa NPONCXoAnT CaMUM roCyAapCTBEHHbIM annapaTomMm.

CerogHs Ha MexXAyHapOoAHOM YpOBHe  pusiocopckme  XapakTepUCTUKM U
lopuandeckme npasa OTAE/bHOIO rpaxaaHnHa pasbsCcHAKTCA B Ny6/IMYHOM MpaBse, a
PO/Ib FPaXXAaHCKOro npasa 3ak/4vaeTcsa B 06ecnevyeHun WMHCTUTYTOB, AOKTPUH W
COENOK rpaxaaHckoro obliectsa M Kommepyeckoro npasa. OT/INYNTENBHON YepToin
rpaXxgaHCKoro npasa SBNSAETCA ero NPUMMEHUMOCTb B 0OLLECTBE TFOPU30OHTasIbHO
NPOTUB TeX, KTO He BbINO/HAET CBOM 00A3aHHOCTM W He 3aBUCUT OT BNacTw,
[ENCTBYIOLLEN «CBEpXy BHM3» B cepe nybnnyHoro npasa. Y obuectsa wu
rocygapcrtBa ecTb npeumyllecTsa B MPSIMOM TOPU30OHTa/IbHOM MpaBoONpUMEHEHUN.
Be3 akTMBHOW peopMbl couManMcTUyeckne u  ObiBLUME  COUMA/IMCTUYECKME
NpaBoOBble CUCTEMblI HE UMENN BO3MOXHOCTW MOJYUYUTb 3TU NpPeumyllecTBa. ITo He
aprymMmeHT MpoTUB BaXHOCTU KOHCTUTYUMOHa/NIM3Ma, 3allnTbl NpaB 4esioBeka Wu
MHUUMaTMB no 60pbbe C Koppynuuen - rpaxaaHCcKkoe nMpaBo obGecnednBaeT
HeobXoAUMY0 OPUANYECKYID OCHOBY ANA FOCYAApPCTBEHHOIO perynupoBaHnsa wu
NPAMON METO/ BO3MeELLEHNS YObITKOB, Bbl3BaHHbIX HE3AKOHHbLIMU AENCTBUSIMM.




BJIATOOAPIO 3A BHUMAHWE!
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