Cnanpg 1

3ApaBCTBY¥TE, yBa)KaeMble WIeHbI aTTeCTALMOHHOM KOMUCCHH!

Tema moeit auriioMHOM paboTsl - «JOT'OBOP JAPEHUS B
COBPEMEHHOM OBOPOTEN».

AKTya/IbHOCTb TeMbl O00YyC/IOB/IeHAa TeM, 4YTO B HacTosiIiee BpeMs
TpakTUuecKass 3HAauMMOCTh JOrOBOpa JapeHusi TOCTOSITHHO BO3pacTaeT,  Bce
Oosbliiee UMC/IO OpraHU3alMii U rpaXk/jaH 3aK/IH04aloT AaHHbIN JoroBop. Bmecte ¢
TeM He Bce Tpo0b/ieMbl, BO3HUKAOIIME B Mpoljecce NMPUMeHeHHs TIPaBOBBIX HOPM
JlIoTOBOpa JlapeHusi, pa3paboTaHbl B I0CTaTOYHOMN CTeleHH!.

[Ipoucxogur Takke YyBe/JWUeHUEe KOMYeCTBa 3aK/IH04YaeMbIX MeXIy
rpakJaHaMM M OpraHusalusiMM  TIPUTBOPHBIX  JIOTOBOPOB  JlapeHus,
TIPUKPBIBAIOLMX [OTOBOP KYIUIM-TIPOJAKU, Yy4aCTWIWCh CJlyyad COBeplLIeHUs
KOMMepUeCKUMH OpTraHU3al[UsiMU CKPBITOTO JapeHHs], HallpaBJIeHHOTO Ha 00XOof
3arpeta ILI. 4 1. 1 cT. 575 T'K P®, ur0 Ha MmpakTUKe MPUBEJIO K YBETUYEHUIO
KOMUecTBa Cy/eOHBIX WCKOB O TIPU3HAHWM C/IeJIOK, B TOM UHCJ/ie JJOTOBOPOB
JlapeHusi HeJIBXKMMOT'0 UMYILleCTBa, HeJIeMCTBUTE/IbHBIMU (HUUTOKHBIMU).

Cnanp 2

Llenbio BBLIMYCKHOM KBaMM(PHUKAI[MOHHOM pPabOOTHI SIB/IAETCS KOMIUIEKCHOE
MCCiejoBaHUe TPaBOBOM MPUPO/IbI U 0COOEHHOCTe 10roBopa AapeHwusl.

Cnaup 3

B nepBoii r71aBe paboThl pacCMaTpPUBAIOTCST  OOIIMe TI0JI0)KeHUsT O ZI0T0BOpe
napeHusi. M3yuuB U TpoaHanM3uMpOBaB o0OIlMe TOJI0XKEeHUs O [OoTroBope, ObLIM
Bbl/leJIeHbl OCHOBHbBIE YepThl pacCMaTpUBaeMoro J0roBopa:

1. [To>kepTBOBaHWe HOCUT 0Oe3BO3Me3[HBIM XapakTep, T.e. HE MOXeT
ObITh 00YyC/IOBJIEGHO BCTPEUHBIM WCIIOJIHEHHEM CO CTOPOHBI OZapseMoro.
IIpenycmotpenHoe B 'K P® 1ienieBoe HasHaueHue IliepesaBaeMOro UMyll[eCcTBa
c/iefiyeT paccMaTpuUBaTh Kak yCTaHOB/IEHHOE >KepTBOBaTesieM oOpeMeHeHue,
TI03BOJIsSIFOIIIee TapaHTUPOBaTh JOCTHXKeHUe 0011[eTIoIe3HOH Lie/H.

2. Ncnonb3oBaHre MOXXEPTBOBAHHOI0 MMYLL[ECTBA He M0 Ha3HAaYeHUIO
JIO/DKHO [laBaTh TIPaBO K€PTBOBATE/II0 He TOJbKO OTMEHbI MOKepTBOBaHUS, HO U
BO3MellleHHsT YOBITKOB, TIPUUMHEHHBIX HecoO/o/jeHeM COOTBETCTBYIOIIEro
yCJIOBUSL [IOTOBOpPa, a [jisi 3TOro HeoOXOJUMO BHECTHM COOTBETCTBYIOLHME
nononHenus B 'K PO.

3. [IpenmeTOoM [0rOBOpa TMOXXEPTBOBAHUSI MOTYT BBICTYNaTh BEIU WU
MMYIlleCTBeHHbIe TpaBa, IPUHAa/JIeXalllle )KepTBOBaTeto.
4. [TepeueHb CyOBEKTOB, KOTOpble MOTYT BBLICTYIATh OZAPSE€MBIMH TIO

noroBopy TmiokeptBoBaHus, B 'K P® yka3zaH wucuepmbiBaroiiiuM obpa3oM u
pacCllIPUTeIbHOMY TOJIKOBAaHUIO He MOJIeKHUT.

5. O6si3aTesbCTBa MO TPeAOCTaB/IeHUIO TIOXKePTBOBAHKUSI He TepexXoJsiT OT
JKepTBOBaTe/Iss K ero TpaBOlpeeMHUKaM, B OT/JMYME OT OOIIUX TOJIOKeHHH 00
obelljaHUM JapeHus B Oyyiiem.

6. TloxepTBoBaHHMe MOXKeT ObITb  00yC/IOB/IEHO  >KepTBOBaTeIeM
VICII0J/Ib30BaHMeM Jiapa [0 orpezie/leHHOMY Ha3HauyeHU!o.

7. Ha miporieiypy TIPUHSTHUSI TOKEPTBOBaHUSI He TpebyeTcs Ubero-ivbo
paspelleHus WiIU CorJiacusl.



Cnamnp 4

AHanusupys TIpe/l/I0’KeHUst y4YeHBbIX, VICC/Ie Y HOLIUX JJaHHYO
npobsemMaTiKy, MOXHO OTMEeTUTb CJielylolllie OCHOBHbIe  HarlpaBJIeHHs
COBEpIIEHCTBOBAHUSI [IPABOBLIX HOPM, perjlaMeHTHUPYIOLUX I10KepTBOBaHUeE:
TpeOyeTcsi  3aKOHO/aTe/IbHOe  pacCIIMpeHve TiepeuyHs OCHOBaHWA  OTMEHbI
II0KEPTBOBaHUS B YaCTU BK/IOYEHUsI B KauyeCTBe TaKOBOI'O HEUCII0J/Ib30BaHUS
npegMeTa TI0O)KePTBOBaHHUSI OJapsieMbIM JIMLIOM [IJIUTe/bHBIA Tepuof Oe3
YBa)KUTEJIbHBIX TTPUYMH.

Kpome Toro, cnezfyer WCKIIOUWTH TMOMHOCTBIO JMOO KOHKDPETU3UPOBAThH
HopMy ['pakmaHckoro kogekca P® o TOM, UTO Ha MPUHATHE TOXXePTBOBAHUSA He
TpeOyeTcsi coryiacusi CO CTOPOHBI TPETHUX JIHL], TaK KaK NpUMeHeHre 3TOW HOPMbI
BbI3bIBaeT TPYJHOCTY Ha IpaKkTUKe.

Cnanpg 5

ITpaBoBOe peryivpoBaHue ZOroBopa JapeHusi B pPOCCUMCKOM COBPeMEeHHOM
1paBe /laeT BO3MOXXHOCTb IPeKpaTUTh AOroBop fapeHus. OCHOBHbIe ITOJIOJKEeHUs
T0 MPeKpalLeHUIO [JOr0BOPa JJapeHus TIpe/ICTaB/IeHbl Ha C/lan/e.

Cnanp 6

TakKe, 3ak/rOoyasi [OroBOp /JapeHusi, HacTylaeT OTBETCTBeHHOCThb 3a
HEeHWCIIO/IHeHWe WM HeHajylexkalllee MCIIOJIHEHVe 10 ZI0TOBOpPY JapeHus, KoTopas
CTPOUTCS Ha OOL[UX OCHOBaHUSX, yperynupoBaHHbix r1.25 'K P®. [laHHas
yuH(OpMaLs Npe/CTaB/IeHa Ha Ciaife.

Cnaup 7

[ToaBoAs UTOT, HY>KHO CKasaTh, UTO IPOBeJleHHOe UCC/IeJoBaHUe TTI03BOJIA/IO
copMy/IMpOBaTh CIeyoIIie OCHOBHBbIE [TOI0KEHUS U BbIBO/IbI:

1. poroBop [JapeHus Haulejl IIMPOKOe IIpUMeHeHue U ABJIAeTCs
YHHBepPCabHbIM CPeICTBOM 0e3B03Me3/IHOM rnepeaun COOCTBEHHOCTH, TIOCKOJIBKY
JIeMCTBYIOLee  3aKOHOZATeNbCTBO CYL[eCTBEHHO pPAacCIIUpPUIO0 BO3MOXXHOCTH
JlapeHusl B YCJIOBUSIX PhIHOUHOM S5KOHOMMUKUY;

2. [fapeHue Bemy siBiserTcss ¢dopmoil 0e3BO3Me3[IHOr0 TpaXkAaHCKO—
MPaBOBOTrO 00s13aTeNbCTBa, T/le OCHOBHAsi 00sI3aHHOCTD (TiepeZiaTh Jap) JIEXKUT Ha
Japurtesie, a OCHOBHOe TipaBo (Tpe0OoBaThb Iiepefauu Japa) - Ha CTOPOHe
0ZlapsiemMoro;

3. 0e3BO3Me3[JHOCTb [IOTOBOpa [lapeHusi SIB/SeTCSl [JOMUHAHTOW TpuU
yCTaHOBJIEHUU crieliu(prueckrx npaB U 00s13aHHOCTel ero y4acTHUKOB;

4. [OTOBOD JapeHust MOXKeT ObITb KakK peasbHbIM, TaK U KOHCEHCya/JbHbIM
[JOTOBOPOM U IOpUJHWUYECKOe 3HaueHWe HUMeeT He TOJIbKO HerocpejCTBeHHas
6e3Bo3Me3/iHasi Tepejjaua MMYyIlleCcTBa OT JapuTessi K O/apsieMOMy, HO TIIpH
OTipe/ie/IeHHBIX YCI0BUSIX (B KOHCEHCYalTbHOM JIOTOBOpe) — U obelllaHue TIoJapuTh
MMYIIeCTBO, TIOpOXKaroliiee 00si3aTeIbCTBEHHOe OTHOIIIeHHEe MeXAy JapuTesieM U
oZlapsieMbIM.

5. JOroBOp /MapeHusi Hesb3s, 0e3yC/IOBHO, OTHOCUTb TOJBKO K UHCITY
00s13aTe/IbCTB, HarpaB/leHHBIX Ha Tiepefiauy WMYIecTBa B COOCTBEHHOCTb.
CornacHo ct1. 572 'K P® B KayecTBe [JOroBopa JapeHus pacCMaTprBaeTCs TaKxKe
00si3aTeNbCTBO, MO KOTOPOMY OJHAa CTOpPOHa TepefaeT JApPYyroil CTOpOHe



HMMYIIIeCTBEHHOEe TIpaBO K cebe WM K TPeTheMy JMIy JHU00 OCBOOOXKIaeT ee OT
HUMYI[eCTBeHHOU 00s13aHHOCTH Tiepesi o001 Wi Tiepe]] TPeTHUM JIUL[OM.

Cnamnpg 8

6. cudTaeM HeOOXOAUMBIM YHHUGDHUIMPOBATh TPAaBOBOE peryJIdpoBaHUe
OonbiiHCTBA 0€3BO3Me3/IHbIX 00s3aTeNbCTB, HampaB/ieHHBIX Ha Iepeaavy
UMYyI[eCTBAa B COOCTBEHHOCTb, Ha TMepefiauy TIpaB M OCBOOOXKAEHHE OT
obsi3aHHOCTe Ha 6a3e W 1O TUMY /OrOBOpa JapeHus, [as uero TpebyeTcs
yCTaHOBJ/IEHUEe e/JMHOOOpa3yst MpaBONPUMeHUTEeTbHOM TTPaKTUKH UCXO/S U3 POJIH U
3HaueHUs MpPUHIMIA 0e3B03Me3HOCTH B IPa’KJaHCKOM T1paBe;

7. B TpPaXJAHCKOM 3aKOHOZATEbCTBE TIO-TIPE)KHEMY HeT SICHOCTH IO
BOIIPOCY O 3ak/jrueHuu pgorosopa papeHus. 'K P® cBga3biBaeTCs MOMEHT
BCTYIUIEHUS] JIOTOBOpa B CUIy C Tepefadeit gapa. CrefoBaresibHO, MOMEHTOM
3aK/TFOUEHUS OTOBOPA JAapeHust CielyeT CUATaTh JOCTH)KeHUe COTJIallleHus M0 ero
CyL|eCTBEHHBIM YCJIOBUSIM;

8. oTMeHa J0OroBopa JapeHHs IIPe/CTaB/sgeT COOOM HOPUANUYECKHH (akKT,
TIOPO’K A0 00513aTe/TbCTBO OZIapsSeMOT0 BO3BPATHTh I10/JapeHHOe MMYIIeCTBO
Japutento. B ciyuasix, Korja ofapsieMbld He COXpaHW/ B HaType TOAApeHHYHO
Belllb, KOTOPYI0 OH /IO/DKeH Obl1 Obl BO3BPATUTH [JIaPUTE/IIO, BO3HUKAIOT
o0si3aTeIbCTBa M3 HEOCHOBaTeNbHOro oOoraileHHss Ha CTOPOHe O/japsieMoro,
KOTOPBIM B pe3y/ibTaTe OTMeHbl JapeHusl JIMIIaeTCs TMPaBOBBIX OCHOBaHUW JJIsi
yAep>XaHus Nepe/jlaHHOr0 UMYILeCTBa MU €r0 CTOMMOCTHY;

9. B UensiX eAUHOOOPa3HOr0 TOJKOBAaHUSI U TIPUMeHeHHsl MyHKTa 1 cTaTtbu
576 TK P® HeoOX0oAuMMO KOHKPETU3WPOBAaTb CTOMMOCTb «OOBIUHOTO TIO/[apKa
HeOO/bIIION CTOMMOCTH» YKa3aB, UTO OH He MOXXeT TIpPeBbIllIaTh, HAlpUMep, OJWH
MPOT;

Cnanpg 9

10. mo-mpexHeMy OCTaeTCsi HeOUYeBMJHBIM OTBET Ha BOIIPOC O TOM,
MOJJIE)KUT JIM TOCYJAapCTBEHHOM DErucTpaluv JOroBOpP  IOKePTBOBAHUS
He/IBIKUMOT0 MMYIIeCTBa, TOCKO/IBKY TIpsiMO B CT. 582 'K P® TpeboBanue o
perucTpali  J0roBopa  IIO)KePTBOBAaHUSI  HEJABWXKMMOIO UMMYyLeCTBa  He
NpeyCMOTPeHO, OJHAaKO CHUCTeMaThueCcKoe TOJIKOBaHue HOpMbI m. 3 cT. 574 'K
P®, a Takke m. 6 cr. 582 I'K P® mo3BossieT caenatb BBIBOJ O TOM, UTO
rOCyJapCTBeHHOU perucTpaluy MOJJeXUT T[epexoj IpaBa [0 JOroBOpPY
NO>KePTBOBaHUS.

Takum oOpa3oM, cuuWTaeM, 4YTO HEOOXOJWMO UETKO 3aKOHOZATE/TbHO
npopaboTaTh BOIPOC PperyJupOBaHuUsl AOTOBOPHBIX IIPABOOTHOIIEHWM B YaCTH
YCTaHOBJIEHUS /ISl TI0XKEePTBOBaHUSI MUCbMEHHOUW (DOpPMBI ZIOTOBOPA, Te 0/DKHO
ObITH OTOBOPEHO COOTBETCTBYIOIIee YCIOBUeE, TI0/l CTPAXOM He/leHCTBUTETbHOCTH
JoroBopa TpU  HecoOsrofeHWM  MHMCbMeHHOW — ¢opMbl.  COOTBETCTBEHHO,
nipe/iyiaraeTcs onoMHUTh 1mM.2c1.582 'K P® yka3aHHbIM TpeboBaHUEM.

Cnanpg 10

TakuM o00pa3oM, MOXHO CjJe/laTh BBIBOA, UTO0 LeJb PpadoThl -
KOMILJIEKCHOe HCC/e/loBaHUe TpaBOBOM TIpUPOZibl M 0COOeHHOCTel JoroBopa
JlapeHUs1 — AOCTUTHYTa.

Criacu60 3a BHUMaHue! Jlok/ia/; OKOHUEH.



